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HADDEUS STEVENS was born in 
the first term of George Washington’s 
administration, and he died in the last year 
of Andrew Johnson’s. His experience was 
not exceptionally extended, but it . was 
stormy. While it lasted most of the history 
of American jurisprudence was written, but 
he did not enrich it with any material con- 
tribution. In the great volume which the 
Marshalls and Websters, and our own Gibson 
and Tilghman, Binney and Sergeant, and a 
thousand other leaders of the profession 
have written, no page is his; nor shall I make 
bold to hang his portrait in the gallery of 
great American lawyers. 

But the fact that he was a Pennsylvanian 
of first rank, and that before he entered the 
field of national politics, and long before he 
became the parliamentary leader of a trium- 
phant party, he had rapidly risen to the front 
as a trial lawyer, and the observation that so 
little of his work is recorded in the perma- 
nent annals of Bench and Bar, make suffi- 
cient apology for a brief recognition. 

His struggle — or, rather, that of his wid- 
owed mother, for her lame boy, the young- 
est and favorite — to get an education, his 
escapades at Burlington and graduation 
from Dartmouth, his choice of the law and 
beginning the study of it under Judge Mat- 
tocks in his native state; his unexplained 
venture from Peacham, Vermont, to York, 
Pennsylvania; his engagement there as a 
teacher in an academy; how, outside of any 
law school, or even of any lawyer’s office he 
pursued his studies diligently under David 
Casset, one of the leaders of the local Bar, 
are all matters of familiar history. 





His admission was characteristic of the 
practice of his time. It may have been 
infra dig. in the York of that day to com- 
bine the study of a learned profession with 
self-support as a school teacher; his alien 
Yankee ways or caustic tongue may have 
won him personal enemies. Whatever pre- 
vented his application for admission there, 
it is certain he rode horseback to Bel Air, the 
seat of the adjoining county of Harford, in 
Maryland, and presented himself, an entire 
stranger, on Monday, August 26, 1816, for 
membership at a Bar, where, if the gate did 
not stand open, its latch was loose. The 
judges sitting were Theodoric Bland and 
Zebulon Hollingsworth. They, together 
with Joseph Hopper Nicholson, chief judge, 
constituted the judges of the sixth judicial 
district, comprising the counties of Balti- 
more and Harford. 

A committee of examination seems to have 
been appointed, and one of the members on 
it was General Wm. H. Winder, a noted law- 
yer, who had been a distinguished Maryland 
soldier in the late war with Great Britain, 
in command of the District of Virginia, 
Maryland, and the District of Columbia. It 
is also related that Judge Chase, of later 
impeachment fame, participated in the ex- 
amination, which was held after supper at 
the hotel; and a pre-requisite of the pro- 
ceedings was an order (by the applicant) of 
two bottles of Madeira, which satisfactorily 
passed the committee’s test. Then after 
young Stevens’ assurance that he had read 
Blackstone, Coke upon Littleton, a work on 
pleading and Gilbert on Evidence, and that 
he knew the distinction between a contin- 
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gent remainder and an executory devise — 
and the production of two more bottles of 
Madeira — his certificate was signed —a 
much more expeditious, and, perhaps, more 
agreeable method of testing professional fit- 
ness than the methods prescribed and pur- 
sued nowadays by the State Board of Law 
Examiners. 

The ‘‘subsequent proceedings interested ”’ 
a large concourse of persons attending court, 
and in ‘‘the game that ensued ”’ of “‘fip-loo,’’ 
to which Stevens was then something of a 
stranger, he lost nearly all of the fifty dollars 
he had brought with him. 

The minute of the court next day thus 
records his admission: 


“Upon the application of Stevenson 
Archer, Esq., for the admission of Thaddeus 
Stevens, Esq., as an attorney of this court 
the said Thaddeus Stevens is admitted as 
an attorney of this court and thereupon 
takes and signs the several oaths prescribed 
by law, and repeats and signs a declaration 
of his belief in the Christian religion.”’ 


The day after he had qualified as a lawyer 
in Maryland, Mr. Stevens rode from Bel Air 
to Lancaster, scarcely escaping drowning 
while crossing the Susquehanna River at 
McCall’s Ferry, took a hasty look at the 
town, and (for come unaccountable reason ) 
quit it for Gettysburg, where he started upon 
a career as a lawyer, without friends, fame, 
family, or fortune. 

Tradition, based, however, most likely 
upon his own personal narration, has it that , 
just when he had begun to despair of suc- 
cess, fortuitous employment to defend a 
notorious murderer brought him a large fee 
and great reputation, followed by many re- 
tainers. Confidence in the entire accuracy 
of all the details of the incident is disturbed 
by the reflection that a $1,500 fee in Adams 
County, at that time, paid to a yet obscure 
local lawyer, by a murderer whose case never 
reached the Appellate Court, and who was 
himself hanged, seems somewhat improb- 
able. ‘Certain it is, however, that Mr. Stev- 
ens, to his death, protested the mental irre- 








sponsibility of his client and acknowledged 
this case to have been the beginning of his 
professional fame and the basis of his for- 
tune. Thenceforth he leaped to the front of 
the local Bar and to fame. In all the courts 
of his county, especially in the Common Pleas 
and Quarter Sessions, he became engaged in 
the very miscellaneous practice which crowds 
the desk and throngs the office of a busy and 
successful country lawyer. From 1821 (7 
S. & R.) to 1830 (2 Rawle) he seems to have 
appeared in every case in the Supreme Court 
from Adams County. Compared with the 
modern volume of business and reports, or 
the multitude and variety of cases from pop- 
ulous counties, this record is not, in itself, 
a very extensive one; but the fact that, out 
of the first ten appeals in which he appeared, 
he was successful in nine — six times, as - 
plaintiff in error, reversing the court below 
— may help to account for his sudden rise 
to eminence and his lucrative returns in fees. 
The first reported case in which Stevens 
seems to have appeared in the Supreme 
Court was Butler, et al., v. Delaplaine (7 S. 
& R., 378), heard at Chambersburg, where 
the court then sat, Tilghman being chief jus- 
tice, Gibson and Duncan the justices. Oddly 
enough, he appeared against a colored wo- 
man claiming freedom for herself, her hus- 
band, andtwo children. The Adams County 
Court, on a writ of homine replegiando, sub- 
mitted the case to determination by a jury, 
who, duly charged, found a verdict against 
the slaves under the following circumstances: 


“Charity Butler was admitted to be the 
slave of Norman Bruce, an inhabitant of the 
state of Maryland, and still to continue a 
slave, unless she obtained her freedom by 
the laws of this state; and if she were free, 
her children after her emancipation were 
likewise free. Norman Bruce, in 1782, was 
the owner of a tract of land in Maryland, 
stocked with a number of slaves, and de- 
mised it, with the slaves to cultivate it, to 
one Cleland, and removed to a place seventy 
miles distant in the same state. Shortly 
after the lease, Cleland entered into a con- 
tract with one Gilleland, respecting Charity. 





Gilleland, for her services, was to feed and 
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clothe her, until her arrival at sixteen years 
ofage. Gilleland was an inhabitant of Mary- 
land. A separation took place between Gil- 
leland and his wife, and Mrs. Gilleland, being 
left destitute, was obliged to support herself 
and an infant child. She quitted housekeep- 
ing, and went to reside with her mother in 
the house of Mrs. Patterson, who lived in 
Maryland, near the line between that state 
and Pennsylvania, taking Charity with her. 
She was a seamstress, and occasionally went 
into Pennsylvania to work, taking the child 
and Charity with her to nurse it. She re- 
turned, at intervals, to her mother’s in 
Maryland, which continued her domicile. 
Whether she ever remained with Charity, 
at any one time, for six months, was a fact 
left to the jury. She returned Charity to 
Norman Bruce, when she arrived at the age 
of eleven years. Mrs. Gilleland never was 
an inhabitant of this state, and never came 
into it, with an intention of residing.”’ 


Under the Abolition Act of 1780, and its 
supplement of 1788, a residence in Pennsyl- 
vania, for six months, with the consent of 
the owner, would have entitled Charity to 
her freedom, and her children born after such 
residence would follow their mother’s condi- 
tion; but if she were a slave by being born 
in Maryland they were slaves also. Mr. 
Stevens successfully contended that a lease 
of land to cultivate it gave the lessee no 
right to carry away any of the slaves out of 
the state, and that, as to the continued resi- 
dence for six months, a slave, who happened 
to come with his master into Pennsylvania 
on different visits, which may, on adding up 
the time of their duration, exceed six months, 
could not, therefore, claim freedom. Upon 
this latter phase of the contention, it is not 
without local and timely interest at this par- 
ticular meeting to quote the language of 
Mr. Justice Duncan in delivering the opin- 
ion of the court: 

“It was well known to the framers of our 
acts for the abolition of slavery that South- 
ern gentlemen, with their families, were in 
the habit of visiting this state, attended 
with their domestic slaves, either for plea- 
sure, health, or business; year after year, 
passing the summer months with us, their 
continuance scarcely ever amounting to six 





months. If these successive sojournings 
were to be summed up, it would amount to 
a prohibition —a denial of the rights of 
hospitality. The York and Bedford Springs 
are watering places frequented principally, 
and in great numbers, by families from 
Maryland and Virginia, attended by their 
domestic slaves. The same families, with 
the same servants, return in each season. 
The construction contended for by the plain- 
tiffs in error would be an exclusion of the 
citizens of our sister states from these foun- 
tains of health, unwarranted by any prin- 
ciple of humanity or policy, or the spirit 
and letter of the law.” 


In his Congressional reminiscences of Mr. 
Stevens the late Godlove S. Orth, of Indiana, 
who was a native of Pennsylvania, and spent 
his boyhood in this state, narrates the fol- 
lowing incident of Mr. Stevens’ early career 
at the Bar. It has been told elsewhere in 
somewhat different form and may be in the 
main accurate, though no relator seems to 
have altogether verified it: 


“On one occasion, while journeying to 
Baltimore for the purpose of replenishing 
his law library, he stopped for the night at 
a hotel in Maryland, kept by a man with 
whom he was well acquainted. Soon after 
his arrival he discovered quite a commotion 
among the servants at the hotel, and a 
woman in tears approached him and im- 
plored his assistance to prevent the con- 
templated sale of her husband, who was a 
slave. On inquiring who and where her 
husband was, she replied, ‘Why, Massa 
Stevens, he is the boy who took your horse 
to the stable.’ Stevens knew the ‘boy,’ 
and at once went to his owner and expostu- 
lated with him in reference to his sale, and 
at length offered to pay him $150, half the 
price, if he would restore him to liberty. 
The landlord was inexorable, and Stevens, 
knowing the relations between the slave and 
his master, replied, ‘Mr. , are you 
not ashamed to sell your own flesh and 
blood?’ This stinging appeal only brought 
forth the response, ‘I must have money, 
and John is cheap at $300.’ Prompted by 
his generous nature Stevens purchased and 
manumitted ‘John,’ and then retraced his 
steps to Gettysburg, without completing his 
journey to Baltimore. At that time $300 
was a large sum of money for one who had 
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been but a few years at the Bar, and he 
postponed the replenishing of his law library 
to a more convenient season.” 

Throughout the first period of his profes- 
sional career, and while he was laying the 
foundation of a large practice, he wisely 
abstained from activity in party politics, 
though he was a pronounced Federalist. 
Like many successful lawyers in counties 
where the so-called Pennsylvania-German is 
a large and important element, he gained 
and kept the confidence of a people with 
whom he seemed to have nothing in com- 
mon. 

During the next decade, and before 
his removal to Lancaster, his professional 
work was frequently and materially inter- 
rupted by bold and aggressive incursions 
into the fields of political strife, by intense 
advocacy of anti-Masonry, radical member- 
ship of the General Assembly and the Con- 
stitutional Convention of 1837, and on the 
Board of Canal Commissioners, by his heroic, 
eloquent, and effective defense of the com- 
mon school system and its executive patron, 
who was his dire party foe, and by his in- 
glorious, if not ludicrous, figure in the 
bloodless ‘‘ Buckshot War.” But his promi- 
nence in politics and in official life added to, 
rather than detracted from, his success and 
eminence at the Bar. He continued, as an 
adviser of clients and trier of causes, to 
gather practice and reap fortune, and he was 
tempted to engage largely, and (as often 
happens to the business ventures of brilliant 
lawyers) disastrously in manufacturing en- 
terprises and real estate investments. 

From 1830 to 1840 he continued to be 
engaged on one side or the other of all im- 
portant litigation in Adams County, and 
was often called into neighboring courts. 
The reports of the period tell of his activity 
and the wide range of his practice; though 
it was restricted to a rather narrow local- 
ity, it partook of great variety. The 


meager reports of the arguments of counsel 
and the few citations of authorities by no 
means detract from the strength or strenu- 





ousness of those earlier contentions; and it 
is easy to conceive that ejectments for ‘‘one 
hundred and fifty acres of land, with grist 
mill, saw mill, oil mill, and plaster mill 
erected on it’’ (Roth v. McClelland, 6 Watts, 
68); questions of ‘‘an estate tail in the first 
taker, or an estate in fee with an executory 
devise over” (Eichelberger v. Barnitz, 9 
Watts, 447); and the disputed freedom or 
servitude of the son of a manumitted female 
slave (Scott v. Traugh, 15 Sergeant & Rawle, 
17) were just as warmly contested and as 
learnedly disposed of as the more complex 
and profound questions which now vex 
Bench and Bar—and even bewilder the 
“‘many-sided’”’ reporter. 

Though I am warned by the limitations 
on both my time and my topic not to refer 
to Mr. Stevens’ political career, it may not 
be altogether a transgression to note, as 
part of his work as a lawyer, that he was a 
member from Adams County of the so-called 
“Reform”’ Convention of 1837, to revise the 
Constitution of Pennsylvania. The many 
volumes which contain the stormy debates 
and exhibit the partisan virulence of that 
convocation teem with illustrations of his 
biting personalities and caustic wit. Poli- 
tics, especially on the anti-Democratic side 
of pending controversies, was in a somewhat 
disorganized condition, and Stevens was 
something of a free lance — being not en- 
tirely satisfied with the Whig leadership — 
nor it with him. With characteristic con- 
sistency, that in a body to reform the organic 
law of the Commonwealth mounted almost 
to offensive obduracy, he battled against 
recognition of any race or color distinction; 
and a generation before he came to select a 
site for his grave or to write his own mem- 
orable epitaph, he refused to affix his name 
to the document promulgated as the new 
Constitution, because it restricted suffrage 
to “‘white’’ males. 

Nor can I forbear to cite a passage at 
arms in that convention which may well 
serve to “‘ point a moral”’ to those who con- 
stantly bewail the degeneracy of modern 
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manners and who fancy that the attitude 
of the old school lawyers and politicians 
toward each other was always so dignified 
and unruffled. It happened that Mr. 
Stevens (who, in this instance, at least, 
had absorbed Jefferson’s sentiment that 
cities were ‘‘sores of the body politic), 
favored a limited legislative representation 
in Philadelphia — just as a later convention 
actually engrafted upon the fundamental 
law a restriction in senatorial representation 
which a most thoroughly regenerated execu- 
tive and legislature have both found an in- 
surmountable obstacle to the constitutional 
enforcement of the Constitution. Mr. Mere- 
dith, resenting the bucolic reflection upon 
urban rights, spoke of Stevens as the “Great 
Unchained of Adams,” and called him even 
worse names; whereupon —imagine the 
feelings of a polite Philadelphian — the ar- 
tillery of Gettysburg thus blazed forth: 


“The extraordinary course of the gentle- 
man from Philadelphia has astonished me. 
During the greater part of his concerted 
personal tirade I was at a loss to know what 
course had driven him beside himself. I 
could not imagine on what boiling cauldron 
he had been sitting to make him foam with 
all the fury of a wizard who had been con- 
cocting poison from bitter herbs. But when 
he came to mention Masonry, I saw the 
cause of his grief and malice. He unfor- 
tunately is a votary and tool of the ‘hand- 
maid,’ and feels and resents the injury she 
has sustained. I have often before endured 
such assaults from her subjects. But no 
personal abuse, however foul or ungentle- 
manly, shall betray me into passion, or 
make me forget the command of my temper, 
or induce me to reply in a similar strain. 
I will not degrade myself to the level of a 
blackguard to imitate any man, however 
respectable. The gentleman, among other 
flattery, has intimated that I have venom 
without fangs. Sir, I needed not that 
gentleman’s admonitions to remind me of 
my weakness. But I hardly need fangs, 
for I never make offensive personal assaults; 
however, I may, sometimes, in my own de- 
fense, turn my fangless jaws upon my as- 
sailants with such grip as I may. But it 
is well that with such great strength that 
gentleman has so little venom. I have little 





to boast of, either in matter or manners, 
but rustic and rude as is my education, des- 
titute as I am of the polished manners and 
city politeness of that gentleman, I have a 
sufficiently strong native sense of decency 
not to answer arguments by low, gross, per- 
sonal abuse. I sustained propositions which 
I deemed beneficial to the whole state. 
Nor will I be driven from my course by the 
gentleman from the city or the one from the 
county of Philadelphia. I shall fearlessly 
discharge my duty, however low, ungentle- 
manly, and indecent personal abuse may be 
heaped upon me by malignant wise men or 
gilded fools.” 


It was possibly due as much to what his 
most admiring biographer calls his ‘total 
want of creative power’’ as to his partisan 
and personal antagonisms that Stevens’ in- 
fluence was very light in a convention com- 
posed largely of lawyers and assembled to 
make laws; but he was no inconspicuous fig- 
ure in a body which embraced in its mem- 
bership beside Mr. Meredith such distin- 
guished and able men as Daniel Agnew, Wm. 
Darlington, S. A. Purviance, James Pollock, 
George W. Woodward, John Sergeant, Jos- 
eph R. Chandler, Joseph Hopkinson, Charles 
Chauncey, Thomas Earle, Charles J. Inger- 
soll, James M. Porter, and Walter Forwaid. 

Thirty years later, when Mr. Stevens died, 
one of this distinguished galaxy, George W. 
Woodward, was his colleague in the federal 
House of Representatives. He had been 
justice and chief justice of the Supreme 
Court of Pennsylvania, and knew the law- 
yers of the Commonwealth for a full genera- 
tion. He had no political sympathy with 
Mr. Stevens and deplored ‘‘the final influence 
of his great talents;” but he ‘‘ knew much of 
him as a lawyer,”’ and when, after his death, 
the memorial addresses in the House were 
made, Judge Woodward said of him: 

“As a lawyer Mr. Stevens was bold, hon- 
orable, and candid, clear in statement, brief 
in argument, and always deferential to the 
Bench. He was not copious in his citation 
of adjudged cases. I think he relied more 
upon the reasons, than upon the authorities 


of the law. Indeed, his tastes inclined him 
rather to the study of polite literature than 
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of the black letter. He loved Pope’s ‘Essay 
on Man’ more than ‘Siderfin’s Reports.’ 
Yet he betrayed no defect of preparation at 
the Bar. He always came with a keen dis- 
cernment of the strong points of his case, 
and he spoke to them directly, concisely, 
and with good effect. His humor was irre- 
pressible and trenchant; sometimes it cut 
like a Damascus blade. He was a lucky 
lawyer who would go through an argument 
with Mr. Stevens without being laughed at 
for something. Mr. Stevens’ legal sagacity 
was exhibited here, in the presence of all of 
us, when he suggested the eleventh article 
of impeachment, which came nearer costing 
the President his official life than all the other 
articles together.” 


It certainly requires no apology — and 
scarcely an explanation— for any man’s 
removal from anywhere to Lancaster, even 
seventy years ago. As a part of the “his- 
tory of the case,” it may, however, be fitly 
stated that Mr. Stevens, born to poverty, 
had, in early youth, learned to know the 
value and to keenly appreciate the power of 
money, and he never forgot his lesson. It 
is much less discreditable than many other 
things said about him, that he had, in a large 
degree, the spirit of the gambler; and it is 
surely to his credit that though he may have 
played high and, at times, even recklessly, 
he always “played fair,”’ and never indulged 
in what has come to be called “a tight 
game.”’ Personally, he was open-handed 
and generous, and paid his legal and moral 
debts to the last farthing. 

Furnaces and farms, even in Adams 
County, are fine things for a lawyer to own, 
when he does not have to practice law to 
keep the fires burning or the plow moving 
in the furrow; but there are — or, at least, 
there used to be — times of agricultural de- 
pression and industrial stagnation when, 
like the luckless Jerseyman in Mosquito 
County, the more one owns, the poorer he 
is. Between ventures in business and ex- 
penses in politics — before the days when 
campaign disbursements are rigidly filed in 
verified public statements— Mr. Stevens’ 
debts approximated the then enormous sum 





of nearly a quarter million dollars, and he 
was “land poor.’’ He came to Lancaster 
mainly to better his personal fortunes and 
to extend his practice, but not without re- 
gard to enlarged political possibilities. He 
found himself at a Bar of able, brilliant, and 
successful lawyers. There was no particu- 
lar warmth of greeting toward him, neither 
did he ever get —nor apparently seek — 
generous social welcome; the dominant ele- 
ments in his own political party were alto- 
gether too conservative to invite him to its 
leadership; and there, as in the county of 
his first ‘‘home-at-law,’’ he bided his time 
to grasp political control. Though he was 
not personally well known to the general 
public in Lancaster County, his political 
fame had preceded him, and business natu- 
rally came without special contrivance. 
Like many a less famous lawyer, he did not 
hesitate to first break a lance in the Quarter 
Sessions, and his volunteer defense of a negro 
ruffian was so spirited as to widely advertise 
the newcomer. Within six months he was 
recognized as a leader, and his place in the 
foremost rank remained undisputed as long 
as he was in active practice. Until his 
death he retained property interests in 
Adams and Franklin counties, and had a 
large clientage there as long as he practiced. 
The reports from 1842 (3 W. & S.) to 1858 
(30 Penna. State) teem with his appearances 
in the Appellate Court; but the wealth of his 
professional labors lay in the varied miscel- 
laneous practice of a populous and rich agri- 
cultural county, inhabited by people who 
not only “know their rights,’’ but who — 
may the Lord long bless them — are willing 
to pay lawyers to assert and defend them. 
Among his more distinguished contem- 
poraries at the Lancaster Bar were Attor- 
neys General Ellmaker, Champneys, and 
Franklin; Judge Ellis Lewis, later of the 
Supreme Court, who became judge of the 
local court soon after Stevens came to Lan- 
caster; W. B. Fordney and Reah Frazer, 
local ‘“‘sons of thunder;’’ Samuel Parke, 
whose ingenious special pleading was Stev- 
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ens’ special aversion; Isaac E. Hiester, who 
beat Stevens for Congress in 1852, and upon 
whom Stevens revenged himself in 1854 by 
beating him with ex-Sheriff Roberts; the 
meteor of the Bar, ‘‘Wash”’ Barton, and 
the brilliant John R. Montgomery, who sur- 
vives in tradition as the star of first magni- 
tude in our local constellation; A. Herr 
Smith, who became one of Mr. Stevens’ suc- 
cessors in Congress and served there more 
years continuously than the ‘old Com- 
moner”’ himself; Judge D. W. Patterson, 
Judge John B. Livingston, who studied 
under Stevens, and Hugh M. North, who, 
full of years and honors, yet connects us 
with what at least is secure —a glorious 
past. 

Although, as previously noted, he was not 
welcomed to the Lancaster Bar, and his in- 
vasion of it was regarded jealously by most 
of its members, he was especially antago- 
nized at the outset by Benjamin Champneys 
— later attorney general under Governor 
Shunk —an active and pugnacious, but 
withal learned lawyer. The traditions of 
the local Bar are replete with stories of their 
collisions. Stevens was wont to sneer at 
Champneys’ copious citations of English 
authorities, and sometimes, it is to be feared, 
displayed the character of the demagogue in 
court. When Champneys blustered, how- 
ever, Stevens was cool and sarcastic. On 
one occasion when his antagonist “‘rode the 
whirlwind,’ Mr. Stevens slyly expressed the 
hope that the jury would “‘not be taken by 
storm’’ — ‘“‘nor by strategy,” hissed Champ- 
neys, dreading the effect of his opponent’s 
sarcasm. When a railroad attorney vigor- 
ously objected to Stevens’ “‘leading’’ one of 
the witnesses on the other side, Stevens 
raised a laugh among the jurymen by ob- 
serving ‘‘he looked so young and innocent I 
felt it my duty to lead him.’”’ When in an 
arbitration at a tavern his antagonist hurled 
an inkstand at him; Stevens dodged it and 
dryly said: ““You don’t seem competent to 
put ink to better use.’”’ In his defense of a 
voung man charged with that odious crime 





which south of Mason and Dixon line is re- 

garded as no less horrible than murder, Mr. - 
Stevens actually illustrated the trite Eliza- 

bethan story with sword and scabbard, and 

acquitted the defendant. 

That Stevens was not unwilling at times 
to risk the reproach supposed to attach to a 
lawyer who presents his own cause, appears 
from a number of reported cases to which he 
himself was a party. Adjoining his furnace 
and timber lands to which, after his native 
county in Vermont, he gave the name “ Cale- 
donia,”’ were the estates of a Hughes family, 
rival iron masters of that day. As far back 
as 3 Watts and Sergeant, 465, heard at Har- 
tisburg in May, 1842, in an action of tres- 
pass quare clausem fregit, Stevens had won 
his title to the disputed locus in quo ‘“‘on the 
headwaters of the Conococheague in the 
South Mountain.’”’ Years afterward the 
strife was renewed in Stevens v. Hughes (31 
Pa., 331), where he sharply reversed the 
lower court’s binding instructions against 
him and secured from Justice Strong the 
assertion of the principle that ‘‘one judg- 
ment upon the title to real estate in an action 
of trespass is so conclusive as to preclude the 
same parties or their privies from afterward 
controverting it.’’ 

On the new trial Stevens recovered $500 
damages. He had been indignant at his 
summary treatment by the court on the first 
hearing, but was now quite as much as- 
tounded when, in jocose mind, he moved 
the court to assess treble damage, to have 
the court promptly raise the verdict to $1,500 
and enter judgment for that amount. An 
appeal being taken Colonel McClure (who 
was of counsel for record and is my authority 
for the statement) scarcely had the hardi- 
hood to print a paper book in defense of the 
judgment, and Stevens, who, after dodging 
all other responsibility for the appeal, had 
agreed to argue it, disappeared at the criti- 
cal moment. His associate promptly lost 
the case, and when Stevens himself re-ap- 
peared and learned the outcome, he grimly 
said he had expected it, he ‘‘knew it all the 
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time,’’ but he wanted the Supreme Court 
also to see and know “what an utter d—d 
fool the judge below really was.”’ 

In an earlier case, Dobbins v. Stevens (17 
S. & R., 14), 1827, Mr. Stevens successfully 
defended his conduct in purchasing a prop- 
erty at sheriff’s sale, upon the title to which 
he had given an opinion that was claimed to 
have deterred purchasers. The court below 
said he had committed a “legal fraud,”’ but 
Chief Justice Gibson set him right. His 
opponents, however, at the Bar and in poli- 
tics were wont to remind him of the case; 
and ‘‘Dobbins, Dobbins’? was frequently 
fairly roared at him. Dobbins was an 
Adams County lawyer who died in the alms- 
house. 

Besides land-title and water-right cases, 
in which he was eminently successful, not- 
able litigation like the case of Common- 
wealth v. Canal Commissioners (5 W. & S., 
388), in which he was associated with Mr. 
Meredith; Stormfeltz v. Manor Turnpike 
Road (13 Pa., 555); Commonwealth v. 
Orestes Collins (8 Watts, 331), involving the 
judicial tenure of a Lancaster County judge 
under the Constitution of 1838; the peren- 
nially interesting Coleman v. Grubb (23 Pa., 
394) — Mr. Stevens was very frequently 
employed in cases of contested wills and 
especially delighted in that sort of fray. 
One of these which excited great popular 
interest and intense local feeling was the 
Stevenson case (33 Pa., 496), in which the 
decedent left an estate to strangers to his 
blood. Mr. Stevens lost it below — as most 
lawyers will lose such a case when left to a 
jury of the vicinage — but the trial judge 
went so far as to say, in substance, that, 
for a testator to be competent, he must 
know who were the natural objects of his 
bounty, and how his estate was to be dis- 
tributed ‘“‘among them;’’ to which the dic- 
tum of Justice Woodward aptly replies that 
‘‘a man without parents, wife, or children, 
can scarcely be said to have natural objects 


See also Miles v. Stevens, 3 Pa., 21. 





of his bounty.’”’ After reversal the case was 
settled. 

One of the notable cases outside of Lan- 
caster County in which he was engaged 
while at the Lancaster Bar was that of 
Specht v. The Commonwealth (8 Pa., 312), 
involving the right of the Seventh Day Bap- 
tists to engage in worldly employment on 
Sunday, in accordance with their conscien- 
tious belief that the seventh day of the 
week was the true Sabbath of the Lord. 
The report of the case presents Mr. Stevens’ 
argument at exceptional length and is illus- 
trative of his scholarship and legal learning. 
He recognized that the question at issue 
had been decided against him in Common- 
wealth v. Wolf (3 S. & R., 48), in which 
Tilghman, C. J., being absent, Yeates, J., 
rendered the opinion, Gibson concurring, 
and it was held that ‘‘persons professing 
the Jewish religion and others who keep the 
seventh day as their Sabbath are liable to 
the penalties imposed by the law for this 
offense.” But he boldly grappled with 
stare decisis and argued that the question . 
should be re-opened and the constitutional- 
ity of the Act of 1794 be reconsidered, be- 
cause the former opinion had been rendered 
“by two judges, one of whom was just 
closing a long life of usefulness and was then 
of great age; the other was just entering 
upon his judicial career.”’ Questions, he 
contended, of such ‘“‘importance to the 
happiness of man” had been frequently re- 
considered by the court, and he cited sig- 
nificant precedents. He derided the doctrine 
that ‘“‘the Christian religion is a part of the 
common law,” and declared that this doc- 
trine had been ‘‘promulgated in the worst 
times and by the worst men of a govern- 
ment that avowedly united church and state; 
in times when men were sent to the block 
or the stake on any frivolous charge of 
heresy.’’ Of course the judgment of the 
court was adverse to his contention, but his 
argument is a most readable and interesting 
one. 

Like a large proportion of leading lawyers 
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in the interior of the state, Stevens seldom 
appeared in the federal courts. It is not 
likely he was ever admitted to the Supreme 
Court of the United States; and, with all 
his large practice and professional activity 
for forty years, he cannot be said to have 
linked his name with any great case or 
legal principle, to have aided the develop- 
ment of jurisprudence, or to have made 
material contribution to the literature of 
the law. 

In one branch of practice, happily now 
forever extinct, he attained unique distinc- 
tion. It was altogether to have been 
expected that, in cases arising under the 
fugitive slave law, so conspicuous a politi- 
cal advocate of the free-soil doctrine would 
find and even seek frequent and most gen- 
erally unrequited employment in the de- 
fense of the fugitive bondmen. It was not 
an uncommon thing for him, in habeas cor- 
pus hearings, and before magistrates and 
commissioners asked to detain or release 
alleged slaves, to make most extended, 
brilliant, and effective speeches. These were 
eagerly awaited and listened to. When, 
too, as was frequently the case with the 
prominent Lancaster lawyers of his period, 
he and they visited the village taverns 
to try their lawsuits before arbitrators, 
he was greeted by troops of partisan ad- 
mirers. 

These “halcyon and vociferous’’ occasions 
— be it noted in passing memory of the 
older and wiser Bar — were generally graced 
with the cheerful presence of that “old 
Madeira”’ for which Lancaster was famous 
(now, alas! lamentably scarce), and the 
price of several bottles was frequently added 
to the ‘‘docket costs.’’ Physical encounters 
between opposing counsel were not unheard 
of, and Mr. Stevens’ sometimes too loosely- 
fitting wig, which covered an entirely hair- 
less head, tradition has it, was at times 
displaced in the collision. He himself 
scarcely ever indulged in ardent spirits; but, 
though of deformed foot, he was an athlete 
and a lover of the chase 





In what is said to have been the first 
suit in Pennsylvania under the fugitive - 
Slave Act, a Cumberland County man named 
Kauffman was indicted and suit was brought 
against him for the full value of a lot of 
slaves to whom his family had given food 
and shelter without his knowledge. The 
great public and political importance at- 
tached to the principle involved made the 
case a celebrated one. It was tried in the 
Federal Court at Philadelphia, Stevens for 
the defense. A bitter and lengthy legal 
fight ensued, and, after long delay, the case 
went to the jury on the facts. It may be 
presumed the government had the better 
of it, but Stevens excelled in the valuable 
professional gift of selecting a jury with 
excellent judgment; and a prominent citi- 
zen of his own county and a political sympa- 
thizer was on the jury. He kept his fellows 
out for six weeks and the defendant was ac- 
quitted. 

Of all the cases of this character, how- 
ever, in which he was engaged as counsel, 
none was so sensational and dramatic as 
the trial for treason of some of the persons 
engaged in what has passed into history as 
“The Christiana Riot.’”’ On the 11th of 
September, 1851, near the village of Chris- 
tiana, in Lancaster County, on the border 
of Chester, and about ten miles above the 
Maryland line, Edward Gorsuch, of Balti- 
more County, Md., accompanied by deputies 
marshal and slave catchers, sought to arrest 
his escaped slave, who was hidden and pro- 
tected in the house of a free colored man 
named William Parker. The cottage, which 
became the center of a fierce battle and wit- 
nessed the first bloodshed in resistance to 
the fugitive slave law was located in a 
valley where nearly every house of its 
Quaker residents was a station on the fam- 
ous “underground railroad.”’ It was not an 
uncommon thing for the residents of the 
neighborhood to speed fugitives on the way 
which lead to the blazing North star of 
freedom; nor was it an unknown incident 
in that locality that, when the disappointed 
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slave holder failed to find his lost property, 
he could enlist the services of those known 
as kidnappers to replace the fugitive with a 
free negro. These social and political con- 
ditions were well calculated to promote 
angry collisions between those who took 
upon themselves the official responsibility 
of enforcing an odious law, and earnest 
abolitionists who stoutly believed in the 
higher law of freedom for men of all race 
and color. 

There had been a gathering of negroes at 
Parker’s house the night before the arrival 
of the slave catchers, and the blowing of a 
horn soon collected a motley crowd of 
blacks, with a sprinkling of whites, armed 
with axes, hoes, pitch-forks, and corn-cutters. 
In the onset upon the house Gorsuch was 
killed by a shot from a gun, presumably in 
the hand of his own slave, and his son was 
seriously wounded and the posse put to 
flight. Conspicuous among those who as- 
sembled at the scene —and who, if they 
did not give active aid to the infuriated 
negroes, at least refused to assist the officers 
in executing their writs— were Castner 
Hanway and Elijah Lewis, prominent citi- 
zens of the neighborhood, of pronounced 
and well known abolition sentiments and 
sympathies. The death of Gorsuch and the 
armed resistance to the enforcement of the 
law produced a flame of excitement through- 
out the country, only equaled in its intensity 
by the events of the John Brown raid nearly 
ten years later. This is not the occasion to 
exploit the far-reaching consequences of the 
event, nor can we at this time calmly mea- 
sure the confidence with which it was popu- 
larly asserted the offense committed on the 
peaceful soil of Lancaster County rose to 
the dignity of treason, by making war 
against the United States in resisting by 
force and arms the execution of the Fugi- 
tive Slave Law, and for obstructing the 
United States marshal in the execution of 
due process. 

Wholesale arrests followed, including Han- 
way and Lewis, and more than a score of 











negroes. At the preliminary hearing, in 
the city of Lancaster, Stevens outlined the 
testimony which the defense would produce, 
and, while he admitted the crime of murder 
had been committed, and was deplored by 
all the citizens of the county, and promised 
that the perpetrators, when ascertained and 
secured, would receive due punishment, he 
denounced, with characteristic savagery and 
invective, the testimony of the deputy mar- 
shal, and pictured, with vivid power, the 
provocation which the people of the neigh- 
borhood had to resentment and excitement 
by frequent outrages perpetrated upon 
innocent freemen by slave catchers from 
outside the state, and from desperate kid- 
nappers who plied their nefarious trade at 
home. 

On the trial in the United States Circuit 
Court in November, upon the charge of 
treason, Judges Grier and Kane sitting, it 
required a week to select a jury, and, by 
another strange coincidence, its foreman 
was a Lancaster Countian, a conservative 
Whig, who lived to be a candidate for Con- 
gress against Stevens and one of the most 
formidable opponents he ever encountered. 
A mere outline of the exciting features of 
that trial would far outrun the limits of this 
paper and of your patience. For prudential 
motives, the leading part of the defense was 
assigned to John M. Read, then a Demo- 
crat with free soil inclinations, and Mr. 
Stevens even refrained from addressing the 
jury. But he was the central figure and 
dominating spirit of the scene, which was 
rendered especially picturesque by the two 
dozen accused colored men sitting in a row, 
all similarly attired, wearing around their 
necks red, white, and blue scarfs, with Lu- 
cretia Mott sitting at their head, calmly 
knitting, the frightened negroes half hope- 
fully regarding her sidewise as their guar- 
dian angel, and the tall, stern figure of 
Stevens as their mighty Moses. It will be 
remembered that James R. Ludlow, after- 
wards the distinguished judge, assisted 
United States Attorney Ashmead in the pros- 
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ecution; and it will never be forgotten with 
what vigor and venom the learned and ordi- 
narily temperate Judge Grier, in his shrill, 
piping voice, hurled his anathemas at the 
“‘male and female vagrant lecturers’”’ of the 
abolition cause, “infuriated fanatics and 
unprincipled demagogues”’ who had coun- 
seled ‘‘bloody resistance to the laws of the 
land,” the necessary development of whose 
principles and the natural fruitage of whose 
seed, he declared, was this murderous 
tragedy. 

None the less, his judicial temper was so 
far restored that he felt constrained to admit 
the accused had not been shown to have 
been involved in a transaction which ‘‘rose 
to the dignity of treason or a levying of war.”’ 
The prisoners were acquitted. 

It is by no means certain, however, that 
Mr. Stevens’ regard was not such as to lead 
him to deprecate lawlessness, even in ad- 
vancement of his pronounced abolition 
ideas. 

No less accurate a chronicler than Judge 
Penrose relates that he was in Lancaster 
and in Stevens’ office when the news 
came of John Brown’s raid and capture. 
Some one said, ‘‘Why, Mr. Stevens, they'll 
hang that man;” to which he replied, 
“Damn him, he ought to be hung.” It 
may be, however, that Mr. Stevens despised 
the blunder more than he hated the crime. 

For the purposes of this study or sketch, 
Mr. Stevens must be regarded simply as a 
skillful, brilliant, and successful trial lawyer. 
To this task he brought undoubtedly great 
natural qualities, a liberal education, and 
arduous special preparation. These were 
supplemented by a broad and intimate 
knowledge of men, gained in the varied 
fields of business, legal, and political activ- 
ity; by unbounded physical courage, and 
moral fearlessness to even do the wrong. 
A rare quality of wit and sarcasm, which he 
always knew how to use effectively and 
without abuse; perfect control of his tem- 
per, joined with unusual power of invective; 
readiness of expression, without any tend- 





ency toward mere ‘sound and fury” or 
rhetorical waste of vigor — were other dis-. 
tinguishing marks of his style. His vernac- 
ular was not, however, entirely destitute of 
picturesque forms of speech. On one occa- 
sion in the Common Pleas, when he assailed 
one whom he conceived had acquired lands 
by fraud, and the defendant was not of an 
altogether prepossessing countenance, Stev- 
ens turned to him savagely, in the sight and 
hearing of the jury, and said: ‘‘The Al- 
mighty makes few mistakes. Look at that 
face! What did He ever fashion it for, save 
to be nailed at the masthead of a pirate ship 
to ride down unfortunate debtors sailing on 
the waves of commerce?”’ 

If he was weakened by a lack of faith in 
others, he atoned for it, in part, by supreme 
confidence in himself; if he was naturally 
sympathetic, he did not permit this infirm- 
ity to mislead him from a sternness which 
he could readily harden into cruelty. Toa 
lawyer friend, from whom he had a right to 
expect something better, but who did him a 
nasty trick, and not in a nice way, he once 
said, ‘‘You must be a bastard, for I knew 
your mother’s husband, and he was a gentle- 
man and an honest man.”” To a constituent 
who listened with intense interest to Web- 
ster’s great Seventh of March speech, a plea 
for the Union, with or without slavery, but 
always for the Union, and who spoke to Stev- 
ens in admiration of the speech, came the 
crushing reply, “‘As I heard it, I could have 
cut his damned heart out.” 

And yet, he had a milder mood. When a 
committee of somewhat perturbed preach- 
ers called upon him for advice and expressed 
some apprehension lest they could not afford 
to pay his fee, he cheerfully assured them 
that he often defended clergymen for all 
kinds of misdemeanors and never charged 
them a cent. Neither in life nor in death 
did he ever seem to be unmindful of the 
mother who bore him, or of the sacrifices she 
made to equip him for life’s battle; but if he 
ever spoke other words of defense or exal- 
tation of womanhood, the whisper died in 
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the air. He was disgusted at the nomen- 
clature adopted in the creation of some new 
districts in Lancaster County, and when 
one was called ‘‘ Elizabeth,” he declared he 
could never remember ‘‘townships named 
after women.’ His most fulsome biog- 
rapher says he had no conception of beauty 
as expressed in painting, architecture, or 
sculpture, and he ‘‘was not a man of taste.”’ 
He read history and the classics, not novels 
nor poetry. 

It will be remembered that on the memor- 
able occasion which called forth Judge 
Black’s superb eulogy on Gibson, at the 
May term of the Supreme Court, Harrisburg, 
May 9, 1853, the formal announcement of 
the ex-chief justice’s death was made by 
Stevens; and those who read the proceedings 
as reported at the beginning of 6 Harris — 
and none can afford not to read them — 
will not fail to be impressed with the stately 
severity of Mr. Stevens’ literary style and 
his high appreciation of a great jurist; how- 
ever much, as a politician, he may have ig- 
nored the true principle of selecting the 
judiciary, as a lawyer he professed the loft- 
iest ideals. 

Although Mr. Stevens had a great deal of 
kindness of heart and never seemed to be 
happier than when doing acts of charity to 
the deserving or extending relief to the un- 
fortunate, or in ministering to the crippled 
and deformed, his tendency toward sarcasm 
and his disposition to say “‘smart things,” 
often made him regardless of the feelings of 
those with whom he came into contact — 
especially if they were persons of power and 
influence. It is related that when Chief 
Justice Thompson once told him of the infi- 
nite pains which he took in the preparation 
of his judicial opinions — often writing 
them over and over before he got them into 
a shape to satisfy himself — Mr. Stevens 
replied, ‘‘ Yes, and then you don’t get them 
in shape to satisfy the profession.” 

Once in the Lancaster County Oyer and 
Terminer, when the court assigned a rather 
inferior member of the Bar to defend two 





notorious negro murderers, Stevens re- 
marked, “The court appointed H to 
defend them, so that there would be no 
doubt of their conviction.” 

It is perhaps a trite — though very char- 
acteristic — story that once when a lady 
admirer rather effusively addressed him as 
the ‘“‘Apostle of Freedom” and begged a 
lock of his hair, he gallantly took off his wig 
and, laying it before her, invited her to 
‘help herself.’ 

As to what were his professional stand- 
ards, his ethical ideas, or religious beliefs, 
there is wide room for divergence of opin- 
ion. He had no social aspirations nor ele- 
vated domestic tastes. He viewed and even 
joined in football with the judicial office 
without concern; and it was a matter of no 
particular importance to him if every man 
in public life had his price — except himself. 
He attracted many law students, and when 
he was asked for terms, he replied, ‘‘Two 
hundred dollars. Some pay; some don’t,” 
—a custom at our local Bar-which, by the 
way, is occasionally still honored in the ob- 
servance. It is not at all certain that his 
influence on those closely associated with 
him was not more enduring for ill than for 
good. He was a student of the Scriptures, 
but rather for their historical and literary 
value than as a lamp to his pathway. 

As a lawyer, Judge Black once said of him 
to Mr. Justice Brown, ‘‘When he died he 
was unequaled in this country as a lawyer. 
He said the smartest things ever said. But 
his mind, as far as his sense of his obliga- 
tion to God was concerned, was a howling 
wilderness.”’ 

Mr. Blaine, who had reversed Stevens’ 
order of migration, and between whom and 
Stevens no love was lost — they were quite 
different types — sums up some of his char- 
acteristics as a parliamentary figure which 
were inseparable from his quality as a law- 
yer. He characterizes him as a natural 





leader, who assumed that place by common 


consent, ‘‘able, trained, and fearless, un- 
scrupulous in 


his political methods,” 
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‘‘learned in the law,”’ and holding for a third 
of a century high rank at the Bar — listen 
gratefully, brethren, to this even from an 
adopted New Englander — “‘of a state dis- 
tinguished for great lawyers.’’ He was taci- 
turn, even at times misanthropic; ‘‘a bril- 
liant talker, he did not relish idle and aimless 
conversation;’’ ‘‘he was much given to 
reading, study, and reflection, and to the 
retirement which enables him to gratify 
these tastes;”’ like Emerson, he “loved soli- 
tude and knew its uses;”’ he spoke with ease 
and readiness, ‘his style resembling the 
crisp, clear sententiousness of Dean Swift ;”’ 
his extempore sentences bore the test of 
grammatical and rhetorical criticism; he 
indulged in wit, not in humor; wen his 
sharp sallies set the House in an uproar, 
his visage was that of an undertaker. 
His memory of facts, dates, and figures was 
exact, and his references were to the book, 
chapter, and page. ‘‘He had the courage 
to meet any opponent, and was never over- 
matched in any intellectual conflict.” Mr. 
Henry L. Dawes, in his Dartmouth College 
eulogy, accords him like high praise. 

Col. A. K. McClure, who was for many 
years in close personal relations with him, 
and had large opportunities to make this 
contrast, has repeatedly told me substan- 
tially what he twice committed to perma- 
nent record; that Stevens was the most 
accomplished all-round lawyer of his day 
in Pennsylvania; thoroughly grounded in 
the fundamental principles, and altogether 
familiar with the decided cases; he was most 
skilled in eliciting testimony from his own 
witnesses and adroit in confounding the 
opposition in cross-examination; he was in- 
genious and convincing in addressing a jury, 
and courteous to his opponents, especially 
if they were younger men, and unless they 
transgressed professional urbanity. Sum- 
ming up his traits as a lawyer, Colonel Mc- 
Clure says, “I have known many of our 
great lawyers who were great advocates, 
or great in the skillful direction of cases; 
but he is the only man I recall who was 





eminent in all the attributes of a great 


lawyer.” ; 
No one was better qualified to analyze his 


character and career as a lawyer than his 
most distinguished student and immediate 
successor, as representative of Lancaster 
County in Congress,.the late Hon. Oliver J. 
Dickey, himself a leader of the Lancaster 
Bar in his day. His father was a prominent 
citizen of Beaver County, Pa., whose politi- 
cal devotion to Mr. Stevens had much to do 
with young Dickey’s coming east to study 
law with him and locating in Lancaster to 
practice. In his eulogy of his predecessor 
in Congress, Mr. Dickey pronounced the 
same high estimate upon his ability as a 
lawyer as those from whom I have already 
quoted; and he added: 


‘‘No matter with whom associated, he 
never tried a cause save upon his own theory. 
of the case. At nist prius he uniformly in- 
sisted on personally seeing and examining, 
before they were called, the important wit- 
nesses on his own side. Generally relying 
upon the strength and presentation of his 
own case, he seldom indulged in extended 
cross-examination of witnesses, though pos- 
sessing rare ability in that direction. He 
never consented to be concerned or to act 
as counsel in the prosecution of a capital 
case, not from opposition to the punishment, 
but because it was repugnant to his feelings 
and that service was the duty of public 
officers. He was as remarkable for his con- 
sideration, forbearance, and kindness when 
opposed by the young, weak, or diffident, as 
he was for the grim jest, haughty sneer, 
pointed sarcasm, or fierce invective launched 
at one who entered the lists and challenged 
battle with such weapons. He was always 
willing to give advice and assistance to the 
young and inexperienced members of the 
profession, and his large library was ever 
open for their use. He had many young 
men read law with him, though he did not 
care to have students. There were, how- 
ever, two recommendations which never 
failed to procure an entrance into his office; 
ambition to learn, and inability to pay for 
the privilege.” 


The recollections of his few surviving 
contemporaries and the oral traditions of 
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the community concur with the recorded 
impressions of his two local biographers — 
one, Alexander H. Hood, his devoted friend 
and political ally, the other, Alexander 
Harris, his inveterate antagonist. They 
agree that as a lawyer he showed marvelous 
early training. His power to remember and 
accurately repeat testimony without taking 
notes was unrivaled. In the famous Jack- 
son land title case tried at Hollidaysburg, 
reported in 13 Penn. St. R., 368, which 
lasted many days, Stevens was not observed 
to have taken a single note; but his sum- 
ming up of the testimony was such a marvel 
of accuracy and voluminousness that it re- 
mains to this day a vivid tradition of the 
Blair County Bar. 

His illustrations were apposite, his 
speeches were effective, never flowery, never 
tedious; his citations were few, but directly 
to the issue; his attacks were sharp and 
always concentrated on the weak point of 
his adversary. His hand-writing was il- 
legible, and he was often unable to read it 
himself—a characteristic of greatness which, 
I believe, has come into modern vogue. 

Intuition, education, and experience com- 
bined to endow him with that most valu- 
able acquirement of a trial lawyer — the 
ability to wisely select a jury. When he 
could not get one to suit him, he would 
often make zealous effort to continue the 
case. One time, it is related, under such 
circumstances in a case of his own, he found 
his antagonist just as anxious to continue, 
of which disposition he was quite willing to 
take advantage. The counsel for each, how- 
ever, professed disinclination and insisted 
on the other paying the costs as a condition 
of the case going over. Stevens, appren- 
hensive lest there might be a miscarriage, 
stepped forward and said to his counsel, 
“Mr. H. and I will settle the question of 
costs between us,’’ and while counsel were 


adjusting the motion Stevens and his antago - 
nist went to the nearest tavern and decided 
the liability for costs of the term by a game 
of “‘seven-up.”’ 





In his earlier forensic efforts there is not 
lacking evidence of classic reading; and his 
style then had much of the florid rhetoric 
and historical allusion so characteristic of 
the popular oratory of that day. For ex- 
ample, his speech in the Pennsylvania 
House of Representatives, March 1o, 1838, 
in favor of the bill to establish a school of 
arts in Philadelphia and to endow the col- 
leges and academies of the Commonwealth, 
teems with references to the commerce of 
“Ancient Tyre or modern Venice,” the 
“Appian ways of Rome,” “the deserted 
plains of Palestine,” “the eloquent example 
of Troy,” “the learning of the Grecian 
bard,” “the once proud, populous, and 
powerful capital of Edom,” and her ‘‘rock 
built ramparts,” “‘the poverty of Sparta,” 
“‘the silken Persian with his heaps of gold,” 
“the victors and victories of Marathon and 
Salamis,” ‘‘the law giver of Sparta,” ‘‘the 
mighty captain of Thermopyle,” “mighty 
ocean of Pierian waters,” etc. Unlike many 
others who in later years disdain their earlier 
florid style, Mr. Stevens recalled this highly 
decorated speech with some fondness; for as 
late as 1865 he republished and widely cir- 
culated it among his local constituents. 

Not the least valuable of the lawyer-like 
gifts he possessed was the faculty of know- 
ing when to quit, and of not going on after 
he was done. I have noted his effective, 
rather than his copious, citation of authori- 
ties, and his directness rather than tedious- 
ness of speech. He was unexcelled in the 
management of witnesses. In one exciting 
trial he greatly disconcerted his client by 
refusing to call his strongest witness. 
Stevens had just apprehensions that his 
ultra-positiveness would prejudice the jury, 
and risked the chance of dispensing with 
him — very wisely, as it turned out. Un- 
like many men with ready wit, he never 
resented and always appreciated a keen 
shaft turned upon himself, and some of the 
old court criers and interpreters tell amus- 
ing stories of retorts by witnesses under 
cross-examination whom Stevens quickly 
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dropped, joining heartily in the laugh 
evoked at his own expense. He was quick 
to discern when he caught a Tartar. 

He once won a close case by making an 
important witness against him, a very plain 
Amishman, admit on the witness stand that 
he was a ‘‘horse-jockey ’’ — a term which he 
used with telling effect upon a jury of farmers. 

In his defense, in the Adams County 
Court, of Taylor, tried for the murder of 
Bluebaugh, the principal witness for the 
Commonwealth swore to the declaration, 
made by the accused at the time of the 
shooting, ‘‘By G—d, I have shot him.” 
Mr. Stevens succeeded in getting the wit- 
ness to state that the words might have 
been ‘‘My God, I have shot him,” with all 
the force an exclamation of surprise and 
regret would have, in contrast with one of 
malicious acknowledgment and satisfaction; 
and thus Mr. Stevens acquitted his client. 

When Mr. Stevens returned from Con- 
gress in 1853, after two terms of rather con- 
spicuous service, he reasonably expected no 
further official experience. Not only was 
rotation the rule, but he had not yet become 
a controlling factor in local politics. The 
enlargement of his practice, the restoration 
of his fortune, and the redemption of his 
property had much to do with his change of 
purpose; but the organization of the Re- 
publican party, its aggressive attitude 
against the extension of slavery, and the 
increasing arrogance of the South opened 
the path to his reélection in 1858. That 
year saw his last recorded appearance in 
the Supreme Court, and thereafter his 
docket shows but desultory attention to 
the business of his office. 

His last notable case in the local court 
was at the January Oyer and Terminer of 
1860, in Lancaster County, when he ap- 
peared with David Paul Brown, of Phila- 
delphia; William Darlington and J. Smith 
Futhey, of Chester County, in the defense 
of Sylvester McPhillen (so indicted, other- 
wise ‘“McFillen”’), charged with murder. 
The case was one of the most famous and 





the trial one of the most exciting in the 
annals of the Lancaster Bar. The parties . 
resided on the extreme eastern border of 
Lancaster County, and the homicide oc- 
curred along, if not across, the Chester 
County line. McFillen was indicted for the 
murder of Thomas G. Henderson. There 
was a long standing feud between the two 
families, who represented respectively the 
old aristocratic and more pretentious Eng- 
lish element of the community and the 
rougher and more popular Irish class. They 
met on August 11, 1859, at a “picnic,” a 
semi-public function rather of the charac- 
ter of a harvest home. Three Henderson 
brothers were there and two of the Mc- 
Fillens, with attendant partisan friends. 
There was a series of altercations; one of 
the incidents was McFillen hurling a good- 
sized stone, which struck Thomas G. Hen- 
derson on the back of the head. At first 
he was not supposed to have been seriously 
injured, but he died four days later. 

Each party to the controversy had its 
adherents, and for months preceding the 
trial there was a rancorous feud, which 
gradually involved almost the entire neigh- 
borhood. The late Col. Emlen Franklin 
was district attorney, but the manuscript 
indictment is in the handwriting of one of 
his colleagues; Hon. Isaac E. Hiester, one 
of Stevens’ political antagonists, the late 
Col. William B. Fordney and Hon. O. J. 
Dickey, all eminent lawyers of their day, 
having been specially retained to prosecute 
the defendant to the utmost. The indict- 
ment was found at the November term, but 
there was a plea “against the jurisdiction 
of the court,” it having been contended 
either that the stone was thrown or that its 
victim was struck on the Chester County 
side of the line. The plea was overruled. 
At that time the new provisions of the 
Criminal Code of March 31, 1860, providing 
for the trial of offenses committed near the 
boundaries of counties, had not yet been 
adopted. In the report on the Penal Code; 
the new 48th and 49th sections (which pro- 
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vide that trial may be had in either county 
for offenses occurring within five hundred 
yards of the inter-county boundary line, 
P.L. 1860, p. 427) are recommended as 
“‘of real practical value” ‘“‘to obviate the 
difficulty of proof” which occurs when it is 
doubtful in which county the offense has 
been actually perpetrated. 

The case came on for trial January 19, 
1860, but Mr. Stevens did not take the lead- 
ing part, a circumstance which was due in 
some measure to the fact that he was liable 
to be called away from the trial to his Con- 
gressional duties in Washington. It was 
also ascribed to the reason that he was not 
accustomed to play the secondary part, 
even when so distinguished a criminal law- 
yer as David Paul Brown was his colleague. 
Mr. Brown, it will be remembered, was al- 
most a fop in dress and manner, and his 
rotund and pictorial oratory was of a kind 
with which Mr. Stevens had little sympathy. 
It is related that during the trial he mani- 
fested a certain restiveness not common to 
him. The number of witnesses in attend- 
ance on the case was unusually large. They 
were divided into rival bands of rank and 
rabid partisans, who gave noisy vent to their 
sympathies and met in nightly brawls at 
public places in the city. The trial lasted 
Thursday, Friday, and Saturday. Mr. Hie- 
ster opened for the Commonwealth, but be- 
fore he had entirely closed his argument, 
Mr. Stevens was granted leave to address 
the jury on behalf of the defense, as he was 
obliged to leave for Washington, his “pair” 
with an opposition member of the House ex- 
piring that day. He deplored the rancor 
which had characterized the prosecution, 
defined the different grades of murder under 
the law, expressed regret that the prosecu- 
tion was pressing for conviction of the higher 
grade, and urged that his client was at most 
guilty only of involuntary manslaughter. 
On Sunday the jury attended the Presby- 
terian Church in the morning, St. James 
Episcopal Church in the afternoon, and 
heard a temperance service at the Moravian 





Church in the evening. Mr. Hiester con- 
cluded for the Commonwealth on Monday ; 
the local newspaper reports that when he 
was followed by David Paul Brown, for the 
defense, who spoke nearly all afternoon, 
Brown’s remarks ‘were listened to in deep 
silence and with such intense interest that 
although the bar was surrounded with an 
audience standing seven or eight deep, and 
the hall crowded to the door, it appeared 
like a collection of human statues.’’ Colonel 
Fordney occupied the evening session with 
an address that lasted from half after seven 
until past ten o’clock. After being out two 
hours, the jury returned with a verdict of 
“not guilty,’ and such a scene of disorder 
ensued as the Lancaster County court house 
has probably never witnessed before or 
since. The newspaper reports that ‘for a 
time a stranger might have supposed him- 
self in the hall of the House of Representa- 
tives at Washington or in a court house 
where Sickles was tried and acquitted.’ 
The court crier stamped his foot and de- 
manded silence, informing the crowd that 
they were ‘‘neither in a playhouse nor at a 
horse race.’’ The street scenes until day- 
light were even more uproarious and dis- 
orderly. McFillen’s friends engaging in a 
prolonged demonstration, cheering the de- 
fendant’s counsel and the jury, and groaning 
for the prosecution. Mr. Stevens, however, 
was not at home to see or hear the popular 
“vindication”’ of his last client in the crim- 
inal courts. 

Years later he rendered a last service to 
the members of his profession by writing his 
own will, to which circumstance may be due 
in some part the fact that the contract for 
the orphans’ home he founded was let only 
last month. The rapidly succeeding events 
of the war and his rise to leadership of his 
party, through parliamentary control of the 
popular branch of Congress, took him for- 
ever from the Bar and ended his career as a 
practicing lawyer — with which only I have 
to do now. 

LANCASTER, Pa., August, 1906. 
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APPOINTMENTS TO THE UNITED STATES 
SUPREME COURT 


By JAMES SCHOULER 


UR people have seen, within the past 

few months, a singular spectacle. A 
vacancy upon the Bench of the highest 
tribunal of the land has been left unfilled 
by the President of the United States, in 
order that a cabinet officer, one of his special 
favorites, may consider with full delibera- 
tion and opportunity whether, on the one 
hand, to retire permanently into so digni- 
fied a retreat or, on the other, to pursue 
longer the prize of the next presidency, or 
rather the ambition of being nominated by 
the Republican convention, some two years 
hence, as its party candidate. Meanwhile 
pressing business before the Supreme Court 
suffers from this irksome delay. Perhaps 
other vacancies may occur later, and the 
secretary's option be extended by the Presi- 
dent in point of time, the status of his local 
residence being disregarded. Could only the 
chief justiceship be placed within reach that 
would probably decide him, but the Demo- 
cratic incumbent of that much envied place, 
though seventy-three years old, does not 
probably mean to resign, so long as a hope 
remains to him of surrendering his commis- 
sion to a presidential successor of his own 
party faith. 

And yet the situation is by no means 
intolerable. President Roosevelt means to 
place a good man upon the Bench. Secre- 
tary Taft is a man of probity and capacity, 
well fitted for appointment to the present 
vacancy. His confirmation by the Senate 
may be taken for granted. He has good 
qualifications either for President or Chief 
Justice. And if he hesitates whether to ex- 
change the possibility of four years at the 
White House for the certainty of a life in- 
cumbency on the Supreme Bench, he is not 
the first of our statesmen who has done so. 





His residence identifies him with a particu- 
lar state and section, and yet his varied ser- 
vices have given him a national character. 
Probably with so honorable an office once 
accepted by him, he will consider all further 
aspirations in active politics at anend. The 
chief point of objection in the present situa- 
tion is, that the interests of suitors and the 
public suffer while an important vacancy 
waits so long to enable one who has the 
opportunity of filling it to make up his mind. 

As a matter of fact, the President of the 
United States may exercise his constitu- 
tional discretion so freely in appointing to 
our federal judiciary, and yet finds his op- 
portunities of patronage in that respect so 
few and casual that the idiosyncrasies of no 
particular chief magistrate are likely to do 
permanent harm. Then again, there is the 
safeguard of a Senate’s approval or disap- 
proval which can never be lightly regarded. 
Under an executive successor less strenuous, 
impulsive, and wilful than our present one, 
we may fairly expect to see vacancies in the 
Supreme Court, when they arise, filled once 
more with due regard to maintaining the 
representative or circuit character which 
this third department of national supremacy 
ought always to sustain before the people. 
Perhaps, too, we shall see professional at- 
tainments and reputation considered for 
such appointments rather than political ser- 
vices to an administration, political bias 
upon constitutional questions which may 
come up for decision, or a political reputa- 
tion, however exalted. 

This expansive and well-organized judicial 
system which we see at the present day has 
become a prodigious power in the land, 
which legislation in Congress tends con- 
stantly to increase and strengthen. Dealing 
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largely with controversies growing out of 
such peculiar branches of law as patents, 
public lands, bankruptcy, revenue, and com- 
merce, interstate or foreign ; passing upon the 
profoundest issues of constitutional law and 
congressional legislation; our federal judges 
require for efficient service a peculiar legal 
training and aptitude. An experience in 
Congress or in the administrative branch of 
government is by no means inappropriate 
here, if one brings ,to the federal court of 
higher or lower degree good legal acquire- 
ments, besides character and integrity, and 
a growing capacity for active work. Pro- 
motion from the district or circuit courts 
comes fitly to United States judges young 
enough to make a good reputation still 
better. The time was when circuit courts 
were swept away by Congress and circuit 
judicial tenure disappeared with the juris- 
diction itself, but never so with our 
Supreme Court sitting at Washington. 
That tribunal has remained continuous from 
1789, and free from innovation except for 
the number of justices allowed or the range 
of business; lesser courts of the United 
States may indeed be changed or remod- 
elled any time at the will of Congress, but 
the Supreme Court itself is permanent and 
continuous, for so the federal constitution 
created it. This establishment, the head 
and crown of our whole judicial system as 
concerns the Union, and the federal tribunal 
of last appeal, remains as perpetual in func - 
tions, as intact and independent as Congress 
itself or the Executive. No law can abolish 
or supersede it; no presidential fiat can 
change the incumbency; nor even can the 
compensation of any one of the justices be 
diminished (though Congress has power to 
increase it) while he remains in office. The 
distinguished attention and consideration 
which these supreme judges, one and all, 
receive at the nation’s capital, has no coun- 
terpart elsewhere on the American conti- 
nent. At state dinners and on all ceremonial 
occasions their high rank and precedence 
are as fixed and positive as those of dukes 





or Marquises in an European court; their 
decorous assemblage in black gowns for 
business at the old Senate chamber of the 
capitol — alone of all national dignitaries 
at Washington to wear robes of office — is 
one of the choice sights for casual specta- 
tors in that city. They constitute a close 
and intimate fraternity among themselves; 
and whoever of their number may choose 
to mingle in the high social functions of the 
winter, or instead to live in seclusion, his 
choice will be respected. 

From 1789 down to the present time the 
selection of justices for this noted court has 
been made with due regard to the public 
welfare and the promptings of propriety. 
Each President, as vacancies have arisen, 
has shown a becoming sense of the example 
which Washington himself set when organ- 
izing the court originally. The Senate has 
almost constantly exercised its own con- 
firming power as though such responsibility 
were a grave one. Rarely has unseemly 
strife or partisanship been manifest in the 
selection of associate judges, nor ever has a 
man notoriously unfit for the place been 
placed among them. But regarding the 
chief justiceship much zealous rivalry has 
been shown, much interest in the award of 
so rare and so consummate a public distinc- 
tion. President Washington conferred the 
earliest honor of this kind upon a Revolu- 
tionary patriot of talent and spotless integ- 
rity; but John Jay had been bred to a career 
of politics and diplomacy, and the duties of 
the new position involved so little labor in 
his day that he found time to advise the chief 
Executive, almost as one of the cabinet, and 
to go as special envoy to England besides 
for arranging a treaty; and finally he re- 
signed that splendid sinecure — for such he 
found it — to serve as governor of his native 
state in preference. In Oliver Ellsworth, 
President Washington raised another Revo- 
lutionary statesman to the chief justiceship 
who served but a few brief years in that 
office, and, like Jay, made an embassy to 
Europe its crowning incident. The choice 
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of the first long incumbent of that post de- 
volved upon President John Adams, already 
defeated for a reélection, who transferred 
his able secretary of state to the Bench when 
retiring from office. Marshall, though some- 
thing of a thorn, politically speaking, in the 
flesh of Adams’s next executive successor, 
Jefferson, mellowed, as we all know, during 
his long judicial tenure, into a Chief Justice 
beloved by the people, and made his exalted 
office felt in the quiet shaping out of a con- 
stitutional policy favorable to national su- 
premacy. The vacancy made by Marshall’s 
death was filled by President Jackson, whose 
appointee, Taney, the Senate confirmed 
after a previous rejection of the same person 
to fill a simple vacancy among the associate 
justices. Here, as in other instances, the 
old warrior at the White House indulged 
his combativeness to doubly humiliate his 
adversaries by promoting to higher honors 
the man whom they had defeated for lower. 
For this new Chief Justice had chiefly won 
Jackson’s preference because of his coura- 
geous compliance in the cabinet when Jack- 
son made aggressive war upon the United 
States Bank. Taney, with his newer asso- 
ciates, set the Supreme Court for a time upon 
a new and reactionary tack towards state 
rights; and, like Marshall, a man of integrity 
and simple habits, he served a long career as 
Chief Justice, vacating his office only with his 
life. President Lincoln selected to succeed 
him in the Civil War a secretary of the 
treasury from whom he had lately parted 
under vexatious circumstances, and in doing 
so gave one of the strongest instances of sov- 
ereign magnanimity known in history. Had 
Chase, on taking the ermine of his new office, 
foresworn forever all future hopes of the 
presidency, he might have lived longer and 
more happily in his new position. Upon 
his death the glorious opportunity of be- 
stowing this office came to President Grant’, 


1 Grant’s civil appointments as President were 
as erratic as his military appointments while a 
general were praiseworthy. His administration is 
accused, not without reason, of favoring on oppor- 





who made one or two blundering appoint- 
ments which the Senate refused to confirm 
before a fair and unopposed selection was 
found in Morrison R. Waite. Waite’s death 
while in office afforded President Cleveland 
the casual chance of giving to the Supreme 
Court a new official head while the Demo- 
cratic party briefly triumphed in the nation. 
And Melville M. Fuller, the seventh in order 
of all our Chief Justices actually sworn in 
upon the Supreme Bench, still sits at the 
center of the table. Resignation from this 
grand office has not been known since the 
nineteenth century Opened. 

Upon the whole, and granting that perfec- 
tion is not to be looked for in human institu- 
tions under any circumstances, I, for my 
own part, favor strongly the present rule of 
our Constitution, both as to the method of 
appointing judges of the United States 
courts and the tenure of good behavior for 
each of them. Perhaps I am influenced in 
this respect by the example, almost solitary 
among the states at the present time, which 
Massachusetts sets in this respect, adhering 
to the older custom at the outset of indepen- 
dence. No rule certainly suits so well the 
adjustment of a judiciary to our broad 
Union, whose interests are so vast, com- 
plex, and antagonistic. And here, I think, 
Congress should always be heedful of local- 
ity; requiring circuit and district judges to 
be identified as residents with their several 
jurisdictions, and incumbents of the Appel- 
late and Supreme Courts to be broadly repre- 
sentative, assembled from different quarters 
of the Union. Thereby does the executive 
range of selection for a vacancy become prac- 
tically narrowed so that local opinion can 


tunity the schemes of party supporters who sought 
to have the Supreme Court minority reinforced so 
that the first decision upon the Legal Tender Cases 
might be promptly reversed. But it should stand 
to his credit as President, that, when Congress 
greatly increased the federal judiciary by a cir- 
cuit court act, he left the list of appointees to be 
made up by competent professional advisers and 
gave to the country an admirable establishment 
in that respect. 
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formulate its preferences. The Senate’s 
power to confirm operates, moreover, as a 
check upon hasty or indiscreet selection by 
the Executive, and even though presidential 
favoritism should force a way, an appointee 
would rarely be confirmed, if openly chal- 
lenged, unless honest, at all events, and 
fairly fit for the place. Then again, with 
the present secure tenure, vacancies scatter 
and occur but seldom; hence deliberation 
over a new appointment is readily invited. 
Both in Massachusetts and where our fed- 
eral jurisdiction pertains, the old English 
principle of holding office during good be- 
havior is well justified by a long line of hon- 
orable incumbents, impartial and uncorrupt, 
constantly gaining by experience. Once 
promoted to the Bench, they have dismissed 
all other public ambition and devoted them- 
selves faithfully and unreservedly to admin- 
istering justice while active life remains. 
Men thus placed we see rising perhaps to 
still higher honors on the Bench, seldom 
turning to active politics; and content with 
a moderate salary which may not be dimin- 
ished, with perhaps a pension promised upon 
final retirement, they seldom return to the 
active walks of the profession to seek larger 
emolument. 

But should the rule be altered, a choice 
of United States judges by both Houses of 
Congress would seem preferable to elections 
by the people at large. For such incum- 
bents would be peculiarly liable to the de- 
basing influence of party caucus and con- 
vention machinery — of boss deals or boss 
dictation — were they set to canvassing for 
their nominations; while in the election con- 
tests they would most probably lose or win 
simply as subsidiary to the presidential or 
congressional candidates on whose tickets 
they were placed. We have to-day, in most 
states, the choice of judges at the polls; yet 
here the range is circumscribed and only in 
an agricultural district or commonwealth, 
simple and sparse, can it be said that such 
tests for the judicial office are satisfactory. 
As for limiting the tenure of a judiciary to 





a fixed term of years, state experiments have 
varied ; but men in the legal profession most 
desirable will not readily come forward 
upon such inducements, but prefer their 
own private independence. States, once 
committed to the new and popular choice 
have not, to be sure, réturned to the older 
methods; yet in populous and wealthy states, 
particularly where great concerns are liti- 
gated, the tendency of late years has been 
towards longer terms of judicial office than 
were favored when the reform commenced.? 
Massachusetts, in 1853, spurned at the polls 
the effort of her constitutional convention 
to limit the tenure of her judiciary; and as 
for the United States, all discussion must be 
considered academic, as to either tenure or 
mode of appointment, since the federal con- 
stitution is not to be easily changed at all. 
Were, however, the judiciary article in 
our federal constitution to be amended here- 
after in any respect, a change in the method 
of removing judges for crime, misdemeanor, 
or positive incapacity would seem desirable. 
Resignation cannot be forced; and the only 
method now available for ridding the fed- 
eral judiciary of an obnoxious incumbent 
(short of abolishing such tribunals as are 
inferior to the Supreme Court) is the anti- 
quated and spectacular one of a legislative 
impeachment, applicable to all civil officers 
of the United States. This involves much 
waste of time which Congress needs for its 
regular business, and when applied to our 
lesser judicial incumbents it is as cumbrous 
as to work some ponderous pulverizer to 
crush an acorn; only high and prominent 
political offenders —the hated or the be- 
loved of the people — deserve so pompous a 
procedure. Nor is the Senate a safe tri- 
binal to be intrusted with important trials, 
in addition to functions more purely politi- 
cal which it so amply exercises. The judge 
who deserves removal is usually corrupt, 
immoral, or manifestly incapable, but rarely 


1 In New York the highest judges are now 
elected for fourteen years and in Pennsylvania fcr 
twenty-one. 
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is he infamous. Mere manners on the 
bench seldom give offense in these days. 
Now in Massachusetts judges have con- 
stantly been liable to removal by the gov- 
ernor (with the consent of council) on 
address of the two Houses; while in Mary- 
land a judge may be removed for misbe- 
havior on conviction of a court of law. 
Widely among our states, the governor 
‘‘shall’’ remove (or, as some commonwealths 
prefer the text, ‘‘may at discretion remove’’) 
on the address of two-thirds of each branch 
(or, in some states, the majority) of the 
legislature; while some constitutions leave 
this power to the legislature apart from the 
Executive. Regarding the federal judiciary, 
some such liability to a discretionary re- 
moval on the part of Congress would not 
only prove a salutary means of efficient dis- 
cipline in extreme cases, but would induce 
misbehaving judges to surrender their com- 
mission rather than invite such procedure. 
And the constitutional provision might be 








so explicitly framed as to guard against the 
possible mischief of a sweeping national pro- 
scription of deserving judges under the tem- 
porary stress of political passion. 


Boston, Mass., November, 1906. 


Note. Since this article was written, Secre- 
tary Taft seems to have dismissed all claims of suc- 
cessorship to the present vacancy on the Supreme 
Bench, and another cabinet officer, Attorney- 
General Moody, will receive the honor. Objection 
has been made in some quarter, to the official 
bias of Mr. Moody as to certain controversies 
which the Supreme Court must eventually decide; 
but to this writer the objection appears even 
stronger that a wise and time-honored custom 
is to be disregarded in the incumbency of two 
justices, not only from the same section of the 
Union but from the same State. However, 
President Roose*elt is both capable and strongly 
desirous of advancing his personal favorites, while 
disposed to introduce official customs of his own; 
and as this newly named appointee has high 
character and professional talent in his favor, the 
executive preference is likely to prevail, 
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THE CONTROL OF CORPORATIONS 


By FREDERICK N. Jupson 


HE ‘Imprisonment of Corporations”’ 

was the suggestive title of an inter- 
esting communication published in the April 
GREEN Bac, which argued tentatively that 
the control of corporations could be best 
effected by imposing a punishment for vio- 
lation of law analogous to that of the im- 
prisonment of individuals, 7.e., by forfeiture 
or suspension of the exercise of the corpor- 
ate functions. The communication assumed 
certain postulates: first, that a corporation 
may commit a crime; second, that a cor- 
poration may be punished for a criminal 
offense; and third, that a corporation may 
be punished by a fine, and concluded that 
it did not logically follow, as ordinarily 
assumed, that a corporation could not be 
imprisoned; as it was argued that it may be 
deprived of the liberty to exercise its cor- 
porate functions, as an individual when 
convicted of a crime is deprived of the right 
to exercise his personal liberty. It was sug- 
gested that the existence of such a penalty 
would create a demand for ‘conservative 
lawful management of corporations from 
their stockholders in the country and that 
the public service corporations would be the 
most carefully and beneficently managed 
of all.” : 

These postulates must be stated with 
some qualification. A corporation may be 
guilty of crime, when the only intent re- 
quired for the commission of the crime is 


the intent to do the prohibited thing. Thus | 


the corporation may be indicted for offenses 
of nonfeasance and misfeasance; but as an 
artificial personality existing only in con- 
templation of law and having no soul ex- 
cept the souls of the individuals by whom 
its corporate acts are committed, the cor- 
poration cannot commit a crime where a 
specific criminal intent is required to consti- 
tute the crime, beyond the mere intent for 
the commission of the act. 





It cannot be denied that the subject pre- 
sented in the communication is one of vast 
and growing importance. It is emphasized 
by the great extension of business associa- 
tions through corporate organizations in all 
kinds of business activity. The punishment 
of corporations is only a means of effecting 
the rightful public control of corporations, 
and this is complicated by our dual form 
of government which renders the efficient 
control of public carriers, as well as of any 
corporations engaged in interstate com- 
merce, one full of legal pitfalls and embar- 
rassments. Without entering into these 
questions, which would require a discus- 
sion too extended for the limits of this 
article, the matter may be considered in 
the light of the general relation of the cor- 
poration to the state in the exercise of the 
latter’s supervisory power over its own cor- 
porate creations. In this broad view it must 
be conceded that the author of the com- 
munication has done a good service in dis- 
cussing a matter of such grave import from 
a novel point of view. 

The fundamental difficulty with the 
remedy suggested, and with the reasoning 
on which it is based, is that the basis and 
purpose of all corporate organization is 
entirely overlooked. 

All corporate franchises, and a fortiori 
the franchises of public service corporations, 
are presumably granted for the public good; 
in the case of the latter, for the performance 
of services necessary for the public good. It 
may be true as stated that the stockholders 
of a corporation properly suffer for the 
wrongdoing of the agents whom they have 
selected to manage the corporation, and in 
fact they do suffer in every case for the 
imposition of a corporate fine which is paid 
from the corporate assets. 

The question must therefore be considered 
not only in the light of the interests of the 
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stockholders, but of the public at large. It 
is obvious that the enforced suspension of 
the functions of a public carrier, or in fact 
of any public service corporation, would 
involve an incalculable amount of public 
inconvenience and pecuniary damage and 
distress. This may be illustrated by the 
individual suffering and the paralysis of 
business when the operations of a street car 
company or other public service corpora- 
tion are stopped byastrike. The same con- 
sideration applies, though in a lesser degree, 
to the case of any great corporation en- 
gaged in the business of production or dis- 
tribution. As corporations are presumably 
only organized for the furtherance of the 
public good in any form of business activ- 
ity, it follows that the enforced interrup- 
tion of corporate business would involve 
inconvenience and loss to the general public. 

The reasoning of the author seems to be 
based upon the consideration that the mere 
enactment of these penalties would be suffi- 
cient, and that they would effectively deter 
corporations from violating the laws. In 
other words, they would stand in terrorem 
over the corporations. This view, however, 
ignores the recognized fact based upon 
human experience, that the enactment of 
penalties which are practically unenforce- 
able do not deter from crime and afford no 
protection to the public. Thus when Black- 
stone published his Commentaries, one hun- 
dred and sixty crimes had been declared by 
acts of Parliament to be felonies without 
benefit of clergy, or in other words, worthy 
of instant death; and he remarked that such 
a dreadful list of penalties, instead of dimin- 
ishing, increased the number of offenders. 
Parliament was at length brought to realize 
this truth, and greatly diminished this list, 
and our modern statutory criminal law is 


based upon the recognition of this principle. 


It is safe to say that any system of forfeit- 
ing or suspending the exercise of corporate 
functions as a punishment for the delin- 
quencies of corporate officials which would 
involve inconvenience and damage to the 





public, would become practically unen- 
forceable and therefore no protection to the 
public. 

This necessity for protecting the interests 
of innocent parties in the exposure and pun- 
ishment of corporate abuses was illustrated 
in the recent insurance exposures. Insur- 
ance companies do business in the several 
states through comity, though the business 
is essentially national, in that citizens of 
the different states are interested in the 
administration of the funds for their mutual 
benefit. The insurance commissioner of 
Missouri made a demand upon the presi- 
dent of one of the companies that unless he 
restored within thirty days certain cam- 
paign contributions made from the com- 
pany’s funds in certain political campaigns, 
that he, the commissioner, would forfeit or 
rather suspend the license of the company 
to do business in the state. This threat- 
ened action of the commissioner was re- 
strained by the United States court as not 
authorized by the statutes of the state. 
Irrespective of that question, however, 
which is not related to this discussion, the 
forfeiture or suspension of the company’s 
right to do business in Missouri would have 
been very disastreus to the interests of the 
Missouri policy holders, and they would have 
suffered this damage and pecuniary loss as 
a punishment for an offense of corporate 
officials, over whose actions they had no 
control and for whom they were in no wise 
responsible. 

These considerations of the impolicy, im- 
practicability, and essential injustice of pun- 
ishing the delinquencies of corporate officials 
by the forfeiture or suspension of the com- 
pany’s right to do business, apply measur- 
ably to the case of any business corporation. 
Notwithstanding the laxity of the corporate 
laws of many of the states, corporate fran- 
chises are granted, in theory, for the promo- 
tion of the public good. It may be that 
this principle has been lost sight of in the 
loose provisions of our general corporation 
laws, and that reform is here necessary. 
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The general principle, however, may be 
laid down that wherever the public has an 
interest in the continued operation of a cor- 
poration, that interest would necessarily be 
prejudiced by any forfeiture or suspension 
of its rights to continue operations. This 
principle has been recognized by the courts 
in the enforcement of the common law and 
statutory remedy of quo warranto for the 
forfeiture of corporate franchises in the exer- 
cise of the supervisory power of the state 
over its own corporations. Courts are ex- 
tremely reluctant to adjudge forfeiture of 
charters, and this is especially the case, re- 
marks Mr. Thompson in his treatise on Cor- 
porations in the case of corporations organ- 
- ized to promote desirable public works which 
it is the public policy to foster and encour- 
age. It follows thatmalfeasance and breaches 
of trust on the part of corporate officials, 
and even their illegal acts which do not in- 
volve a statutory ground of forfeiture, or 
an actual nonuser or misuser of corporate 
franchises affecting the public interests will 
not authorize the sentence of forfeiture. It 
has been said by the Supreme Court of 
Ohio that to visit the perversion of corpor- 
ate objects by a few upon the heads of the 
entire membership would result in irremedial 
hardship. 

Cases quite numerous in recent years are 
to be distinguished, where the power of the 
state is directed against the illegal control of 
corporate action, as the Northern Securities 
case, where though a corporate organization 
may be dissolved, there is no interference 
with the continued business of production, 
transportation, or distribution by the cor- 
potations actually engaged therein. This 
includes the cases arising in the enforce- 
ment of statutes directed against unlawful 
combinations for the suppression of compe- 
tition effected through the medium of so- 
called holding companies. 

The true remedy, therefore, for the evils 
of which we complain, and the only remedy 
consistent with the interests of the public, 
is not along the lines suggested by the paper, 





of dealing with the corporate entity and 
thereby damaging not only the innocent 
stockholders but the general public also; on 
the contrary the road to effective public 
control for the prevention and control of 
corporate abuses lies in exactly the opposite 
direction, in restricting the corporate fiction 
to its necessary limitations and enforcing the 
individual responsibility of the corporate offi- 
cials through whom and by whom it neces- 
sarily acts in any violation of law. The 
development of our jurisprudence is clearly 
along the lines of a more rigid enforcement 
of the personal responsibility of corporate 
officials for violations of law in the corporate 
name. This is necessary from another point 
of view. The disposition inherent in hu- 
man nature to win favor and promotion by 
successful results tends to dwarf individu- 
ality and to deaden the sense of individual 
responsibility for the invasion or violation 
of law. Especially is this the case with our 
great corporations with their armies of 
graded officials. It is essential, therefore, 
that the laws fixing personal responsibility 
upon the corporate officials should be impar- 
tially and thoroughly enforced. 

It is fundamental in the law that a fiction 
will not be carried further than the reasons 
which led to its introduction necessarily 
require. This principle obviously applies 
to the theory of distinct legal entity in the 
corporate relation. Private corporations, in 
the language of the United States Supreme 
Court, are but associated persons, united for 
some common purpose and permitted by law 
to use a common name and to change mem- 
bers without dissolution of the association. 
Mr. Thompson in his treatise on Corporations 
says that a sensible and practicable concep- 
tion of a corporation is that it is an organized 
body of men acting within certain prescribed 
limits and with a certain agency. In our 
constitutional law, the corporation is not a 
“citizen,” but is a ‘“‘person,’’ protected 
against deprivation of property by govern- 
mental action without due process of law. 
The Supreme Court has recently held, in the 
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Paper Trust case, that a corporation does 
not have the right of an individual in con- 
stitutional. protection against self-incrimi- 
nation by the enforced production of books 
and papers. 

It was said in the recent case of the United 
States v. Milwaukee Refrigerator Transit 
Co., 142 Fed. 247, that a corporation will be 
looked upon as a legal entity as a general 
tule, or until sufficient reason to the con- 
trary appears. But when this notion of 
legal entity is used to defeat the public con- 
venience, to justify wrong, to protect evil, or 
to defend crime, the law will regard the cor- 
poration as an association of persons. Thus 
where one corporation was organized and 
owned by the stockholders of another, mak- 
ing their interests identical, they would be 
treated as identical when the needs of jus- 
tice required. 

It necessarily follows that the protection 
of the public against unlawful corporate 
action must, as a rule, be sought by pre- 
ventive remedies rather than punitive, and 
the latter as a rule can only be effectually 
enforced against the individuals, through 
and by whom the unlawful corporate action 
is effected. The use of preventive remedies 
seems more firmly established in the English 
courts than in our own, as there the distinc- 
tion between the powers of courts of equity 
and courts of law has in this respect now only 
historical interest. It is obvious that in a 
progressive industrial civilization, preventive 
remedies are frequently the only adequate 
remedies when business or property rights 
are invaded or threatened. Where the public 
interest intervenes, as in the case of inter- 
state carriers, some form of preventive re- 
lief, usually that of injunction, is usually 
the only available remedy. There is a 
popular prejudice in certain quarters against 
the use of injunction in trade disputes. 
But such objections doubtless grow out of 
the occasional abuse of the writ of injunc- 
tion, as it is clear that it is not only the 
most effective, but oftentimes the only 
remedy available for the protection of the 





public against unlawful corporate action. 
In our busy industrial civilization we are 
coming to recognize that it is far more effec- 
tive to prevent evils to persons and prop- 
erty than it is to recover damages for them 
after they have been inflicted. This is in 
harmony with public policy and protects at 
the same time the general public and the 
innocent stockholder of the corporation. 
The dependence of even a preventive 
remedy upon the responsibility of the indi- 
viduals connected with the corporation is 
illustrated in the enforcement of an in- 
junction through the familiar procedure of 
contempt. Originally the individuals of a 
corporation were the only parties liable to 
punishment for contempt in disobeying an in- 
junction, as there was a technical difficulty 
in holding a corporation guilty of a criminal 
offense. The corporation could not be 
attached for contempt, as it had no body 
which could be arrested and could only be 
forced into court through distraint of its 
lands or goods. In remedial as distin- 
guished from criminal contempts, where the 
order of the court is made for the benefit of 
a private party litigant, there is sometimes a 
reason for including a corporation as a party 
to the contempt in order to reach the cor- 
porate treasury for the payment of the fine, 
where Officials are pecuniarily irresponsible, 
and the fine is collected for the benefit of 
the plaintiff. In such cases the object is 
more to collect a fine than to punish a wrong. 
In criminal contempts, including cases where 
an injunction is violated which is sued out 
by the government for public purposes and 
the criminal offense of obstructing justice 
is committed by, that is on behalf of the 
corporation defendant, there is a technical 
difficulty, which has been recognized by the 
courts, in holding the corporation liable at 
all. They can only be held liable by an 
extension of the rule, rather of public policy 
than of logic, which holds them liable for the 
malicious torts of their agents and servants. 
There is no question, however, that the 
officers by and through whom the corpora- 
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tion acts are responsible, as the direction of 
the court is to them as well as to the cor- 
poration and requires not only that the 
order should be obeyed, but that they should 
see that it is obeyed. 

It therefore follows that the remedy of in- 
junction, which is the only effective remedy 
for stopping and preventing corporate 
wrongs, cannot be effective unless it is 
enforced, and it cannot be enforced unless 
the personal individual responsibility of cor- 
porate officials for the corporate action is 
declared and enforced. Where an injunc- 
tion against a corporation is violated, some 
official is responsible, as the corporation 
could only act by and through its officials, 
and those in charge of the business at the 
time are, therefore, properly and necessarily 
called upon to explain why the injunction 
was not obeyed, and it is for them to show 
that they are not responsible for the disobe- 
dience. It is important that this funda- 
mental principle which is essential to the 
effectiveness of this remedy for corporate 
abuses should not be obscured by personal or 
political considerations. 

These fundamental principles involved in 
the protection of the public against corpor- 
ate abuses have been effectively illustrated 
in the legislation of Congress in the regula- 
tion of interstate commerce. The provi- 
sions of the original Interstate Commerce 
Act for the punishment of rebates and irreg- 
ular practices, though on the statute books 
for several years, proved practically ineffec- 
tive. This was owing to the absence of any 
effective preventive remedy, as well as to the 





difficulty of procuring the evidence neces- 
sary for criminal prosecutions or recoveries 
in civil cases by injured parties. The pas- 
sage of the Elkins Bill of 1903 giving the 
specific remedy by injunction for the en- 
forcement of the act proved, in the language 
of the chairman of the Interstate Commerce 
Commission, a most complete and effective 
measure for the stoppage of illegal prac- 
tices. It was supposed at the time that this 
remedy by injunction, with the incidental 
power of enforcement against individuals by 
process of contempt, would be found suffi- 
cient, and the penalty of imprisonment of 
individuals was repealed. Practical diffi- 
culties however were encountered in the 
enforcement of obedience to injunctions 
against corporations, and in view of the 
pressure for illegal practices in granting 
rebates by Officials it was deemed necessary 
in the Rate Bill of 1906 to restore the pen- 
alty of imprisonment which had been re- 
pealed in 1903. 

The control of corporations, therefore, 
other than by the preventive measures above 
referred to, must be effected primarily 
through the enforcement of the legal respon- 
sibility of the individuals whom the law has 
permitted to be associated in the corporate 
relation. This can be done without prejudice 
to the public interests, which are assumed 
to be promoted by the authorization of cor- 
porate organizations. The fiction of the 
legal entity must find its limitations in the 
necessity and public policy which are respon- 
sible for its creation. 

St. Louts, Mo., November, 1906. 
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THE ORANGE ROUTING CASE: A STUDY IN COMPETITION . 


By WitiiamM A. BowEN 


HE orange growers of Southern Cali- 

fornia occupy a station singularly well 
placed. All winter long, while Eastern 
farms are snow-bound and desolate, their 
gold and yellow fruit is hanging from leafy 
boughs, humming-birds are flitting among 
palms, and the air is sweet with blossoms. 
Cottagers, thus embowered, taking their 
ease in their happy valley beneath snow- 
capped mountains, may well be thought 
almost unduly favored of fortune. Cer- 
tainly their task seems easy; they need but 
irrigate their groves a few times yearly, and 
now and then cultivate, fertilize, prune, and 
spray; the rest is leisure and the collection 
of income. Unfortunately, however, Cali- 
fornians cannot eat twenty-five thousand 
carloads of oranges in the year; and:at Céli- 
fornia’s door lies the Great American Desert. 
Those who will buy and eat their fruit dwell 
a thousand, two thousand, three thousand 
miles away. To bring the fruit to these 
with profit and dispatch constitutes the 
crux upon which hangs the prosperity of 
this favored people. 

Two railroads hold in their hands this 
power of life and death: the Atchison, 
Topeka, and Santa Fé system, and the 
Southern Pacific system. The former does 
not carry east of Chicago, nor the latter 
east of Ogden, Utah, and El Paso, Texas. 
Beyond those points fruit must be carried 
by other lines. The difficulty is obvious at 
once. If shippers should be left to deal 
with initial and connecting carrier sepa- 
rately, how would the rate be apportioned; 
would it not necessarily be ruinously high; 
how would shippers ever be able to collect 
claims for damages; how would initial car- 
riers ever be able to compel prompt return 
of their empty cars; how would shippers 
ever be able to make prompt and convenient 





arrangements with distant railroads? On 
the other hand, if the initial carriers should 
arrange with all the Eastern lines for a 
through tariff, payable by the shipper to 
the initial carrier, to which alone he should 
consign his fruit, and to which alone he 
should look for delivery and for damages, 
who would select the connecting carrier; 
would the shipper surrender his control of 
his shipment to the Western railroad; would 
the Eastern roads decline to be subject to 
the dictation of Western roads and insist 
upon their right to compete among the 
shippers for the business; and in such a 
case, would not empty cars be returned 
slowly, to the detriment of shippers and 
initial carriers alike? 

The situation was difficult in the extreme. 
The first plan was obviously impracticable. 
In adopting the second, a compromise was 
effected, and, up to January 1, 1900, ob- 
served. Shippers obtained a through rate, 
and looked to the initial carrier for through 
transportation; but they were allowed to 
select their connecting carrier, and not only 
to designate their preference in that regard, 
but even to change the destination of their 
freight while in transit, diverting it to 
such markets as should in the meantime 
appear to offer the best advantages. This 
practice came to be universally observed. 
It began to seem that the entire orange in- 
dustry depended upon it: the fruit being 
routed by the shippers themselves, they in 
consequence knew at any moment where 
their cars were, they had a desirable per- 
sonal relation with the connecting lines 
themselves, and they could at any time 
avail themselves of the most favorable mar- 
ket offering. 

On January 1, 1900, this system was de- 
molished at one blow. Thenceforth, said 
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the Santa Fé Railroad and the Southern 
Pacific Railroad, shippers should have no 
dealings whatever with connecting carriers 
if they wanted a through rate; the two initial 
lines would thenceforth choose for them- 
selves what Eastern lines should carry be- 
yond their own terminals; and shippers 
should designate the destination of their 
fruit and adhere to it. 

Consternation and dismay followed the 
announcement of this radical change. The 
orange industry was thought to be ruined 
beyond recovery; the two great Western 
railroads had taken the industry out of the 
hands of the growers and into their own; 
they would thenceforth divide the traffic 
between themselves and among their East- 
ern friends as they thought fit, would extort 
higher rates than ever, give slower service 
than ever, and subject their impoverished 
customers to all the ills of a tyrannical and 
conscienceless monopoly. Seven weeks 
after the new rule went into effect, com- 
plaint was made, in a fever of haste, to 
the Interstate Commerce Commission. Six 
years later, almost to a day, a final answer 
was given by the courts. The Interstate 
Commerce Commission ordered the two rail- 
roads to refrain from enforcing the routing 
rule. The latter disobeyed. The commis- 
sion then brought suit in the United States 
Circuit Court, at Los Angeles, to compel 
obedience. Judge Wellborn, in that court, 
decided for the commission, and enjoined 
the enforcement of the routing rule. Appeal 
was taken to the Supreme Court, and on 
February 24, 1906, that court reversed the 
two previous decisions and declared unani- 
mously in favor of the railroads. 

Immediately a storm of denunciation 
broke upon the heads of that devoted court. 
A leading journal of Los Angeles three days 
later fulminated thus: 

‘Asa bolt from the blue came from Wash- 
ington yesterday the news that the United 
States Supreme Court had reversed the 
Wellborn decision in the citrus fruit routing 
case and delivered the orange growers and 





shippers of Southern California, bound and 
gagged, into the hands of the railroad combine. 
Stunned amazement was the first effect pro- 
duced by the news upon shippers of fruit. 
Some tried to find a ray of hope in the sur- 
mise that the court had found technical de- 
fects in the proceedings which might be rem- 
edied in another action, but that hope went 
glimmering when the grounds of the decision 
were made known, and it appeared that the 
Supreme Court had gone into the merits of 
the case and driven another nail in the coffin 
of the powers of the Interstate Commerce Com- 
mission. . . . The United States Supreme 
Court has been whittling away for years the 
power which the people of the United States 
intended to delegate to, and thought they 
had conferred upon the commission created 
to administer laws regulating commerce, and 
by this latest pro-railroad decision it has 
reduced the commission to a pitiful futility. 
The court says the commission ts powerless to 
grant any relief from ratlroad oppression to 
the people... .” 

At a mass meeting of fruit growers and 
shippers at Corona, an orange center, the 
following week, it was resolved that ‘“‘the 
recent decision of the Supreme Court of 
the United States, taking from the shipper 
the right to rout his fruit, does to the citrus 
fruit industry of California a great and last- 
ing injury, paralyzing said industry to a 
great extent and causing at times great loss 
to the grower, and at the same time legalizing 
pooling by the railroad lines.” 

At Redlands, about the same time, a sim- 
ilar mass meeting resolved unanimously that 
the decision gives legal sanction to freight 
pools, that it dentes control of commerce and 
of rates to the Interstate Commerce Commis- 
ston, and that it places Californians and their 
business at the mercy of the railroads. 

Let us see. 


II 


The orange-producing lands of Southern 
California comprise about eighty-eight thou- 
sand acres. Of these,some twenty-seven thou- 
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sand are tributary, on account of their loca- 
tion, to the Santa Fé system, and a like 
area, for the same reason, to the Southern 
Pacific system. The remainder are served 
by both jointly. This geographical condi- 
tion has always operated, both before 1900 
and since, to divide the orange traffic about 
equally between the two systems, the varia- 
tion being only a few hundred cars every 
year in favor of the Santa Fé. As may be 
supposed, the same rate has on this account 
always been charged by both systems for 
citrus fruit, and no rate-cutting war has 
ever been indulged in. Such a contest 
would not in any material degree change the 
natural division of the business imposed by 
physical conditions. Only once, in a respect 
incidental to our main theme, which we are 
shortly to notice, have these roads been 
betrayed, against their judgment and with 
disastrous consequences, into competition. 
But in any true sense, competition between 
them there is none, and has not been, and 
in the nature of things cannot be. 

The cars required for this traffic are spe- 
cially constructed for ventilation and refrig- 
eration, are heavy, expensive, and useless 
to the railroads except during the orange 
season. Consequently they are owned, not 
by the railroads, but by various private car 
companies, such as, at the beginning of 
1900, the Continental Fruit Express, the 
Fruit Growers’ Express, the Santa Fé Re- 
frigerator Line, and the Overland Fruit 
Despatch, and by them leased to the rail- 
roads. Their compensation consists of 
mileage, paid by the railroad, initial and 
connecting respectively, and of charges for 
refrigeration, paid by the shipper. The 
usual mileage, paid by the railroad to the 
car company, is three-quarters of a cent 
oz a cent. The car line’s charge to the 
shipper for refrigerating the fruit, per car 
load, to Kansas City is $60, to Chicago is 
$75, to New York $90. The railroad rate 
to shippers from California to the East is, 
as we have said, a through rate, and is and 
has always been $1.25 per hundred pounds, 





amounting for the minimum carload of 
twenty-six thousand pounds to $325. The 
total transportation charge to New York is — 
therefore about $415 per car. The stan- 
dard weight of a box of oranges is seventy- 
two pounds, and a‘minimum carload con- 
tains therefore about three hundred and 
sixty boxes. Statistics concerning the cost 
of production and prices are extremely un- 
reliable; but it is perhaps safe to conclude, 
with the Interstate Commerce Commission, 
that the bare cost of production, including 
investment cost, cultivation, irrigation, fer- 
tilizing, picking, sorting, packing, boxing, 
hauling, and loading, is about $1.10 per box, 
or $397.10 per carload. The transportation 
charges above mentioned bring the cost of 
a carload in New York to about $812. 
Prices vary greatly, of course, with the 
quality of the fruit and the condition of the 
market. In 1902-3, which was a bad year, 
the average price in New York was perhaps 
about $2.20 per box, or about $795 per car- 
load. Evidently the orange grower might 
better have let his fruit rot on the ground. 
In good years, like the present of 1905-6, 
the grower makes a handsome profit; but 
he must charge against it such losses in 
other years as those we have just indicated. 
Naturally any possible means for the reduc- 
tion of expenses will be seized with avidity 
by the whole orange growing community ; 
and naturally a feeling prevails that the 
railroads, which collect their stated income 
in good years and bad alike, whether the 
shipper loses or gains, are preying upon their 
customers and taking an unfair advantage 
of their helplessness. 

Fruit growers do not always market their 
fruit personally and independently. A con- 
siderable number do, amounting perhaps to 
a narrow majority; the rest operate through 
the fruit ‘‘ Exchanges.’’ In each of the com- 
munities of production, the growers who 
favor this plan form an “Association,”’ hav- 
ing its own packing house and shipping 
facilities. The members of the association 
deliver their fruit to the local packing house 
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where it is weighed, graded, receipted for, 
and put into a common pool of all fruit 
received of a like grade, the whole being 
marketed as occasion offers and the proceeds 
divided among the members according to 
the quantities shown on their respective 
receipts. The associations in a given center 
of production form in turn a local ‘‘ Ex- 
change,” and the local exchanges are in 
turn members of a principal or general ex- 
change, having control in matters of general 
policy and government, whose directors are 
elected by the constituent exchanges, one 
from each. It was by two of these general 
exchanges that the present proceedings were 
brought. 

f Originally, in shipping his fruit East, the 
shipper selected that connecting carrier, 
under the privilege accorded him by the 
Santa Fé and the Southern Pacific, which 
would get his fruit to market best and with 
the least delay. Keen competition of 
course at once arose among the connecting 
lines to obtain the preference from shippers 
in the selection of their routes. Some of 
these connecting roads were not so well sit- 
uated as others to command a fair share of 
this traffic. Physical and geographical diffi- 
culties embarrassed them in the contest; 
they could not offer shippers a short route, 
a speedy delivery, or adequate terminal 
facilities. But there was something they 
could offer, and they did. 

tIt is at this point that we begin to see in 
practical operation that great principle of 
competition which has so long been held up 
to us as the palladium of our liberties, the 
panacea for our commercial ills, the preserver 
of individualism, the infallible solution of 
the problems of monopoly and wealth. But 
unfortunately competition of the polite and 
submissive sort contemplated by our law 
would have been quite useless to these handi- 
capped railroads; they accordingly resorted 
to competition of the only possible kind. 
They came into California and offered rebates 
to shippers who would route their fruit over 
their lines. 





Now the shippers are also competitors. 
The exchanges are, like all other trusts and 
combinations, fighting the independents. 
If a reduction of cost might be obtained, the 
exchanges could easily undersell the inde- 
pendents, and compel them to come to terms. 
The independents would gladly, of course, 
seize the same opportunity if it presented. 
When it arrived in the offer of rebates from 
connecting carriers, the exchanges welcomed 
the chance with open arms. The indepen- 
dents were not organized, and as usual 
missed their opportunity. The connecting 
carriers commenced to bid against each other 
for the routing of the exchanges’ business, 
the exchanges contested with the indepen- 
dent shippers to obtain rebates, and with 
this weapon made war upon them in all 
the markets of the country, to an extent 
which demoralized the business, depreciated 
orange lands, and ruined many growers. 
One of these exchanges, the Southern Cali- 
fornia Fruit Exchange, a bitter complain- 
ant in this present action, received after- 
wards in four years, in rebates, the neat sum 
of $174,491. Under these circumstances, 
oranges might be sold with profit for less 
than the cost of production and sale; and 
the plight of those who were not important 
enough in themselves or through the trust 
to command rebates, may be imagined. 

But the car lines are also competitors. 
Why should shippers receive the whole of a 
benefit which might be divided with a car 
line, to its advantage over its competitors? 
Why should an Eastern railroad wield the 
power attending rebate giving when that 
power might be used by a car line to its 
advantage over its competitors? Shippers 
were accordingly instructed in the advan- 
tages of dealing with a car line instead of 
with numerous connecting railroads a thou- 
sand miles and more away. Shippers and 
railroads were warned, and it was univer- 
sally believed, that there was great danger 
in the giving of rebates by razlroads, but 
none at all in the giving of rebates by car 
lines, upon the theory that the latter were 
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not subject to the Interstate Commerce Act. 
To pay these rebates, the car line had to get 
them from the Eastern railroads; and to get 
them, it had to be able to award the Eastern 
traffic. To the latter, the shippers were 
easily persuaded to agree, and to the former 
the Eastern roads agreed with equal readi- 
ness. The selection of Eastern routing was 
thus sold by the shipper to the car line, in 
consideration of the payment of rebates by 
the latter. This transfer of the routing 
privilege transferred also the objective of 
the connecting carriers’ fight for business 
from the shipper to the car line. The 
weapon employed was now, as before, the 
rebate, but in a disguised form. An East- 
ern road, competing for business, simply 
agreed with a car line that in consideration 
of the latter’s routing its oranges over the 
former’s road it would pay to such car line 
an excessive mileage per car, viz., instead of 
the usual mileage of three-fourths of a cent 
a mileage of a cent or a cent and a half. 
This excess the car line divided with the 
shipper for the privilege of routing his fruit. 
At the opening of the season, an understand - 
ing was had between the shipper and the car 
line that the use of its particular cars would 
secure the shipper an allowance on refrigera- 
tion charges. The full tariff was duly paid 
by the shipper, and his rebate was after- 
wards returned to him by the carline. Even 
when there was no refrigeration, it was cus- 
tomary to allow a rebate nevertheless. The 
rebate from the car line to the shipper 
amounted, under refrigeration, to as much 
as $35 per car to the Atlantic seaboard. 
When the fruit was not moved under refrig- 
eration, the rebate varied, according to dis- 
tance, from $10 to $25 per car. In four 
years, as we have already said, one of the 
large shippers received in such rebates nearly 
one hundred and seventy-five thousand dol- 
lars. 

The Santa Fé and Southern Pacific sys- 
tems, while not competing with any true 
belligerency, sometimes found themselves 
competitors against their will by reason of 





the state of affairs we have been describing. 
For instance, the Arlington Heights Fruit 
Company, a large shipper at Riverside, had ~ 
its natural shipping station exclusively on 
the Santa Fé line. In 1897-98 the general 
freight agent of the Santa Fé found that 
the entire business of the Arlington Heights 
Fruit Company was going to the Southern 
Pacific at its station at Colton. The freight 
agent protested to the manager of the Fruit 
Company that it did not seem exactly right 
that the latter’s business should go over the 
lines of the Southern Pacific when it was 
located on the lines of the Santa Fé. The 
answer was that the Continental Fruit Ex- 
press, the car company to which the routing 
of the fruit had been surrendered, absolutely 
refused to allow it to go over the Santa Fé. 
The latter’s freight agent called on the man- 
ager of the Continental Fruit Express to 
find out what the trouble was, and, as he 
says, ‘‘he soon learned.”” The trouble was 
simply this: ‘‘If the Santa Fé Railroad would 
allow the Continental Fruit Express excess 
mileage amounting to $10 per car to Kansas 
City, and $12.50 per car to Chicago, the busi- 
ness of the Arlington Heights Fruit Com- 
pany would be sent over the Santa Fé lines, 
otherwise the Continental Fruit Express 
could not afford to let the business go over 
the Santa Fé lines, as they had contracted 
to pay the Arlington Heights Fruit Company 
a certain amount per car for the routing. ’ 
The Santa Fé was obliged to come to terms; 
it did so and got the business. 

The general competition was reaching 
fever heat. To command the power of 
routing, the car lines were compelled to 
grant the demands of the large shippers, who 
were becoming more and more clamorous. 
To reimburse themselves, they were obliged 
to demand in turn heavy excess mileage 
from the Eastern roads, which were obliged 
either to pay it or to lose the business. A 
point was reached where the connecting car- 
riers, in the excess of their zeal, took this 
business often at a positive loss and in al- 
most every case without profit. In spite of 
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this no one was willing to give it up, and 
they continued the war in a vague hope that 
some day things would be better. But they 
remembered the beginning of competition 
for the orange business, and found them- 
selves hoist with their own petard. 

The situation eventually became intoler- 
able. The orange trust was demoralizing 
the market, and doing it at a profit; the 
small growers were being ruined; the con- 
necting roads were carrying oranges without 
profit ; traffic was in a chaotic condition over 
the initial lines, for their connections had no 
interest in effecting a prompt return of 
empty cars, and the result was a constant 
car shortage; neither had their connections 
any interest in making prompt deliveries; 
transportation became slower; great quan- 
tities of fruit spoiled in transit; and the 
result was litigation, loss, and general dis- 
satisfaction. 

The Southern Pacific and the Santa Fé 
began to think the time had come to put 
a stop to this general orgy of competition. 
On October 6th and 7th, 1899, a conference 
was held at San Francisco, at which it was 
resolved to resume control of the routing 
of citrus fruit, by publishing a new joint 
tariff containing the following provision: 
“In guaranteeing rates, the absolute and 
unqualified right of routing beyond its own 
terminals is reserved to initial carrier giving 
guaranty.’’ This determination was com- 
municated to all the connecting lines, and 
was greeted by them with applause. ‘‘We 
are indeed glad,’’ wired the freight traffic 
manager of the Cleveland, C. C. & St. L. 
R. Co., ‘‘to get this information, as it will 
protect the revenues of the Eastern roads 
against the undue competition of the sev- 
eral refrigerator lines, who have heretofore 
practically sold their business at auction.” 
The car lines and the fruit exchanges were 
not so well pleased, for obvious reasons. 

The new rule went into effect January 1, 
trg00. On the 24th and 26th of February, 
following, two of the disgruntled exchanges 
commenced proceedings before the Inter- 





state Commerce Commission, demanding 
that the Southern Pacific and Santa Fé be 
required to compete, that the connecting 
lines in the East be required to compete, 
and to that end that the old order be re- 
stored. Two years and a quarter were con- 
sumed in obtaining a decision from the com- 
Mission; two years and a quarter more in 
obtaining a review by the circuit court; and 
a year and a half more in obtaining a rever- 
sal by the Supreme Court of both the pre- 
vious decisions. No rebates have since the 
first day of January, 1900, been given or 
received. 


III 


To a student of the chief economic ques- 
tion of our day, this case is extremely in- 
structive. It illuminates vividly several 
important phases of the problem, suggests 
many others, and points its own moral with 
much emphasis. A few of the conclusions 
clearly indicated or dimly shadowed it will 
be interesting to note. They touch the 
vital points of a very vital matter. 

First, competition is war. Its ends are 
victory and the spoils of victory. It gives 
no quarter, and it cannot be made polite by 
law. Its weapons are determined solely by 
the exigencies of battle, and are as far be- 
yond the control of law as are the effects 
of supply and demand. If rebates are a 
necessary weapon of competition, no law 
can suppress them. 

Second, the law in such cases as the pres- 
ent both requires competition and at the 
same time prohibits competition. The only 
means of competition in this case, as in 
many others, is the rebate, the only alterna- 
tive combination. Both are prohibited by 
law. 

Third, in such cases as the present, the 
only hope for the preservation of commerce 
lies in a deliberate violation of law by com- 
bination; and the demoralization of com 
merce is assured by observation of the law 
of competition. 

Fourth, in such cases as the present, 
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courts are placed in an awkward dilemma. 
Either they must enforce the law and de- 
moralize commerce, or repudiate the law 
and preserve commerce. 

Fifth, competition is the father of mon- 
opoly. Success in competition means the 
destruction of competition. The victor 
must of necessity find himself without com- 
petitors. The monopolist is but the suc- 
cessful competitor. To compel competition 
by law and at the same time prohibit 
monopoly by law is to compel battle and 
deny victory to the victor, to encourage the 
means and defeat the end. 

Sixth, competition fosters combination. 
Its end being success to the strong, the wise 
will always combine for strength. 

Seventh, competition constantly requires 
the restraining hand of combination. 
Nothing could display better than the pres- 
ent case the disastrous consequences of free 
competition, and its need of restraint by 
combination. 

Eighth, the principle of competition is 
impossible of consistent application. Com- 
petition which is beneficial among capital- 
ists may be highly injurious among laborers. 
Competition which is beneficial between two 
neighboring grocers may be highly injurious 
between two neighboring railroads. Com- 
petition is thought to be a sacred and in- 
alienable right ; but the Chinese can compete 
with us successfully on our own ground; 
they must therefore not be allowed to com- 
pete. Special reductions in transportation 
tates from the warehouse to the railroad 
station are wholly legitimate; but special 
reductions in transportation rates from the 
railroad station in California to that in New 
York are anathema, though they are pre- 
cisely the same in principle. Discounts in 
the purchase of raw material and discounts 
in its transportation are alike in principle, 
but vastly different in practice. Competi- 
tion through railroad rates may not be in- 
dulged in between two competitors living 
five miles apart on the same railroad, but 
competition through railroad rates may be 


indulged in between two competitors living 
five miles apart on different railroads. Two 
railroads running by parallel routes across 
state lines may not combine their business, 
but one millionaire may buy them. both. 
Two stage-drivers traversing a state line by 
parallel roads may certainly form a partner- 
ship if they wish, but two railroads may not. 
An agreement between competitors not to 
sell for less than cost, or not to sell at less 
than a six per cent profit, may be highly 
beneficial; an agreement between them not 
to sell above a fixed figure may be some- 
times not undesirable; but an agreement 
not to sell for less than a conventional, arbi- 
trary, and extortionate price may be in the 
highest degree objectionable; yet all are 
condemned alike. 

Ninth, the principle of competition is, 
even in theory, irrational and unsound. It 
is founded upon a specious and deceptive 
syllogism: monopoly is a great evil; com- 
petition is the opposite of monopoly; good 
is the opposite of evil; therefore competition 
must be a great good. It is also founded 
upon, and is intended to maintain, the right 
of every man to earn his livelihood as he 
pleases, free of compulsion or prohibition 
of any kind. But instead, by its own inex- 
orable nature, it subjects him a priori to 
the compulsion and prohibition of stronger 
fighters than himself. 

We in this country have declared loudly 
and without reservation for competition. 
The Sherman Anti-Trust Act announces, 
protects, and fortifies this great principle in 
a manner certainly plain and consistent 
enough. We have by that law, said the 
Supreme Court in the Northern Securities 
case, ‘‘prescribed the rule of free competi- 
tion among those engaged in such com- 
merce. .. . Every combination or con- 
spiracy which would extinguish competition 
between otherwise competing railroads is 
made illegal by the act. . . . Whether the 
free operation of the normal laws of compe- 
tition is a wise and wholesome rule for trade 
and commerce is an economic question 
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which this court need not consider or deter- 
mine. Undoubtedly, there are those who 
think that the general business interests and 
prosperity of the country will be best pro- 
moted if the rule of competition is not 
applied. But there are others who believe 
that such a rule is more necessary in these 
days of enormous wealth than it ever was 
in any former period of our history. Be all 
this as it may, Congress has in effect recog- 
nized the rule of free competition by declar- 
ing illegal every combination or conspiracy 
in restraint of interstate and international 
commerce.” 

Now obviously a joint tariff is a com- 
bination in restraint of competition of the 
most radical kind. It affects rates, the 
most vital object of competition; it takes 
them by agreement out of competition at 
once; it fixes them beyond the power of 
competition to change. Joint tariffs, over 
continuous lines only, are expressly author- 
ized by the Interstate Commerce Act. ‘In 
cases where passengers and freight,’’ says 
the Act, “pass over continuous lines or 
routes operated by more than one common 
carrier, and the several common carriers 
operating such lines or routes establish joint 
tariffs of rates or fares or charges for such 
continuous lines or routes, copies of such 
joint tariffs shall also, in like manner, be 
filed with said commission.”’ 

It is perfectly plain that the permission to 
combine on rates is limited to connecting car- 
riers, and is denied to competing carriers. 
The intention is equally apparent to pre- 
serve between competing roads that contest 
upon rates which is the chief feature of our 
competitive system. In the case we are 
now discussing all the carriers, as well the 
Eastern competing roads with one another 
as each of those roads with its Western con- 
nection, agreed upon a through rate for 
oranges of $1.25 per hundred pounds. Noth- 
ing could be a more patent combination in 
restraint of competition. But even if the 
joint tariff had been in this case only over 
continuous lines the result would have been 





the same. Suppose the Santa Fé should 
make a joint tariff agreement of $1.25 per 
hundred with the Pennsylvania Railroad 
for continuous transportation to the East 
via Chicago, and another agreement, in 
identical terms, with the Baltimore and 
Ohio (referring to the time when they were 
true competitors) for continuous transpor- 
tation to the East via Chicago, and file each 
joint tariff separately. Obviously, though 
the separate forms are preserved, this is 
nothing in the world but a tariff combina- 
tion between the three roads, two of them 
competing. The restraint upon competi- 
tion between the two latter is completely 
effectual. 

Moreover, the Interstate Commerce Act 
makes it unlawful “for any common carrier 
subject to the provisions of this act to enter 
into any contract, agreement, or combina- 
tion with any other common carrier or car- 
riers for the pooling of freights of different 
and competing railroads;’’ which certainly 
might be accomplished by agreement for a 
fixed freight charge and by giving to one of 
the parties the power to apportion the freight 
among them all. This was in effect the joint 
tariff arrangement in the present case. At 
any rate, this pooling provision, taken in 
connection with the general policy of the law, 
evidently contemplates entirely free compe- 
tition among the carriers in the acquisition 
of business; and certainly such free competi- 
tion is prevented by the power reserved to 
one of them by the tariff in question. 

This presented a difficult situation. To 
declare this joint tariff void and to announce 
that no agreement for through rates is per- 
missible where it is made by competing car- 
riers, would have been action of the most 
radical and dangerous character. All per- 
sons, no matter what their interests, desired 
a through uniform rate over all the Eastern 
lines; and the advantage of such a tariff is 
plain. A most beneficial and reasonable 
commercial arrangement would thus have 
been demolished at one blow to the dissatis- 
faction and indignation of everyone con- 
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cerned. But on the other hand, to sustain 
any joint tariff between competing roads 
would have been to violate the plain provi- 
sions of the law. The learned circuit judge 
met the issue squarely and decided in favor 
of the law. The Supreme Court of the 
United States, realizing the absurdity of 
the law, decided in favor of common sense 
and the practical needs of the public. To 
do so the court was obliged to strain a point 
and use a little sophistry. It decides that 
the joint tariff in question does not restrain 
competition between the competing carriers, 
because they were not competing carriers. 
They ‘were really not competing roads,”’ 
it says, because “prior to the adoption of 
the routing rule these connecting railroads 
were already acting under a through rate 
tariff which continued up to the time when 
the agreement for the routing was adopted. 
When so acting it was no longer possible to 
compete with each other as to rates.’’ This 
is of course merely begging the question; it 
only removes the inquiry a little further 
back. If the present tariff is void the pre- 
vious one was also, and it will not do to say 
that the present one is valid, because there 
had been another theretofore precisely like 
it, restraining competition in the same way. 
Indeed, the invalidity of the previous tariff 
is all but admitted by the language of the 
court, when it says, ‘The railroads are no 
longer rate-competing roads after the adop- 
tion of a through rate tariff by them.”” The 
conclusion is irresistible that a tariff which 
accomplishes such a destruction of compe- 
tition is void. 

Never has the utter impracticability of 
the principle of competition been so clearly 
demonstrated. When the Supreme Court 
is reduced, in the interest of common sense 
and the public good, thus to decline, in the 
face of the statute, to apply the principle, it 
is evident there is some fundamental defi- 
ciency in the doctrine itself. It is an admis- 
sion in the particular case, of the fact which 
has become notorious in all phases of com- 
mercial life, that in application the principle 


retards progress, opens the door to fraud, 
prevents necessary conveniences, is incon- 
sistent within itself, makes the struggle for 
life bitter and unscrupulous and, to use a 
phrase of Mr. Justice Holmes, makes “‘eter- 
nal the bellum omnium contra omnes.” The 
present frenzy of enthusiasm for this princi- 
ple is sufficiently strange in itself, and, as 
may be supposed, its expression takes 
strange form. In Kansas City two business 
men have been sentenced to the penitentiary 
for competing with the only weapon avail- 
able —the rebate. In Toledo five business 
men have, on the other hand, been sentenced 
to the workhouse for a year for not compet- 
ing at all. The Government proposes a 
great and definitive attack in the near future 
upon the greatest competitor of all, the 
Standard Oil Company, for the reason, ap- 
parently, that it has been too successful in 
a battle to which this very Government has 
continually encouraged it. And when we 
remember that the foundations of its suc- 
cess were laid at a time when the means 
used were not unlawful, and that those 
means, to wit, the procurement of lower rates 
for a greater volume of business, are daily 
employed with universal approval in the 
barter of every commodity and _ service 
known to trade except the single item of 
transportation, the attitude of criticism 
seems peculiar in the extreme. At any rate, 
it is not disclosed to us what alternative re- 
mains when one is liable to be sent to the 
penitentiary for engaging in competition of 
the only possible kind and equally liable for 
not engaging in competition at all. 

In the present case not one of the parties 
concerned came into court with clean hands. 
They had engaged in a rebate war of the 
most obnoxious sort; they proposed to enter 
into a combination of the most obnoxious 
sort. It was not possible, under the ap- 
proved system, that their hands should be 
clean. No moral turpitude was involved 
whatever. ‘We tried,’”’ said the assistant 
traffic manager of the Santa Fé with consid- 





erable naiveté, “the costly experiment of 
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being honest in this thing, living up to the 
law as we understood it and declining to pay 
rebates; and we lost so much business that 
we found we had got to do as the Romans 
did.”” The blame lay, as we think, not so 
much with these culprits and with those 
othefs who are now being sent to the peni- 
tentiary, as with the system under which 
they live. The illuminating fact is that the 
only relief possible from this disgraceful and 
intolerable competition was a combination 
and conspiracy in restraint of competition 
and in violation of law. 

‘So-called competition in public service 
industries,’”’ said Mr. George Stewart Brown 
in a recent review, ‘“‘is not competition at 
all—it is war. The stronger company 
either buys out the weaker at once without 
further parley or it divides the territory with 
the weaker, if the territory is big enough to 
divide, and agrees on rates; or it temporarily 
lowers the rates below the point of profit 
until the weaker succumbs. As a matter of 
fact, with the exception of the telephone 
service, industrial public service war has had 
but one universal result — consolidation. 
Not a single instance to the contrary can be 
cited.”” Sucha war is cruel enough in itself, 
but what shall be said of the case when the 
law which encourages it prohibits not only 
the sole possible means of carrying it on but 
the sole possible relief from it? 

But, it will be objected, the law of com- 
petition is an inexorable law of life. Alas, 
none who live can doubt it. Such also was 
the law of an eye for an eye, a tooth for a 





tooth, until one wiser than his time an- 
nounced a better rule. To the end of time, 
unless some saving intervention prevail, 
doubtless the fittest will continue to sur- 
vive, the strong to prey upon the weak, wit 
to conquer dullness. Certainly the terrible 
warfare needs no encouragement from 
human law. But it does cry, with a thou- 
sand urgent voices, for mitigation. Not 
only do the submerged, the ruined, demand 
it; the victors themselves, sitting on their 
thrones of privileges'and power, preach, in 
spite of themselves, moderation and peace. 
Nor will anything avail but the destruction 
of the whole tree, root and branch. To 
occupy ourselves with the regulation of rail- 
way rates is but to touch a detail, when fun- 
damental measures can alone suffice. It is 
necessary that we abandon competition, 
acknowledge that it is false in principle, 
ungovernable as anarchy, cruel and deadly 
in operation; and in its place we must 
erect codperation. Doubtless this savors of 
socialism, certainly it looks toward federal 
and municipal ownership. But we are fast 
losing that horror with which, a few years 
ago, we heard those words; we are fast 
coming to approve a saner and friendlier 
relationship in our daily lives; and it may 
be the time is not distant when the policy 
of war for each against all shall give place to 
that of codperation by all, under such wise 
direction as human imperfection may per- 
mit, for the common good. 


Los ANGELES, CAL., November, 1g06. 
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HOW SHOULD EVIDENCE BE TAUGHT? 


By CHarRLes F. CHAMBERLAYNE 


CASE-BOOK for class use is, as a 

rule, of interest merely from the stand- 
point of pedagogics. Designed to assist the 
compiler, such a book becomes, almost of 
necessity, a reflection of what he deems 
important. The work of compilation thus 
is essentially one of selection, and no two 
persons would probably make precisely the 
same choice in a mass of conflicting material. 
That the particular case-book under con- 
sideration has interest usually denied to 
books of its class, is the impelling reason 
for a somewhat more extended examination 
than is generally accorded. 

In the present state of the law of evidence, 
much that is, as a rule, true of case-books 
is especially applicable to one on that sub- 
ject. In no branch of the law would the 
work of selection be more largely deter- 
mined by the author’s particular view-point 
or that selection be more important in the 
results to be reached in the mind of the 
student. 

As an incident in legal pedagogics, there- 
fore, Dean Wigmore’s recent selection of 
‘Cases on Evidence”’ (Boston, Little, Brown 
and Company, 1906) possesses for these and 
similar reasons a unique interest, and sug- 
gests almost inevitably certain general con- 
siderations relating to the most advanta- 
geous method of teaching this fundamental 
subject. 

Primarily designed for Dean Wigmore’s 
own class work, it may fairly be regarded 
as, in a measure, amplification, for purposes 
of practical instruction, of the compiler’s very 
distinguished treatise on ‘‘ Evidence,’ the 
arrangement, terminology, and general scope 
of which it closely follows. The case-book, 
indeed, conspicuously displays the same 
splendid industry and philosophical fullness 
of critical analysis which marks the general 
work, and will assist to bring the earlier 
work within the somewhat arbitrary re- 





quirements of the law school class room. 
It is admirably adapted for such a purpose. 
The condensation of fact is happily done — 
leaving much of the dramatic interest of the 
special facts which meant, at the time, so 
much to the immediate actors. A valuable 
help to memory as well as a strong element 
to attract the attention is thus preserved. 
If evidence can best be taught by the ex- 
amination and comparative study of cases, 
it is difficult to see how the work of instruc- 
tion could be better fostered. 

The doubt implied in this hypothetical 
statement is suggested by the peculiar rela- 
tion which ‘‘Evidence”’ sustains to instruc- 
tion by cases—study. The growth of 
other branches in the law, so far as they 
readily occur to one, is from the simple to 
the complex. To study the germ principle, 
the root thought, or conception as it works 
itself out in the practical affairs of litiga- 
tion, is, therefore, most helpful. Nothing 
could well take its place; not alone by 
reason of the gain in mental discipline; but 
still more largely because such a diagncsis 
of present situation is, as the medical men 
would say, the only safe basis on which to 
cast a prognosis respecting future condi- 
tions. The increasing complexity in rela- 
tions with which the substantive law is 
called upon to deal affords a satisfactory 
guarantee for belief in the permanence of 
the system of case study. It must and will 
long continue, in other branches of the law, 
to vindicate the wisdom of its authors and 
the admiration of its friends. 

‘““Evidence”’ is, however, unique; among 
other things, is this — that its future de- 
velopment must be in the opposite direc- 
tion, z.e., from the complex to the simple. 
To a certain extent this has for some time 
been the trend of its development, in obedi- 
ence to the obvious necessity — unless, in- 
deed, the wheels of judicial administration 
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are to be hopelessly clogged or turn use- 
lessly round and round in repeated trials 
and retrials —that, in proportion as the 
substantive rights of the parties become 
more complex, the method of adjudicating 
upon them should become more simple. 

The development of codification or of stat- 
utory regulation in this direction, the espe- 
cially strenuous assaults repeatedly made 
upon the ‘hearsay rule,”’ the distinctively 
anomolous feature of the entire system, are 
not without significance. These are grop- 
ings for relief; an instinctive protest against 
an intolerable situation. Evidently, how- 
ever, these efforts have not proved even 
palliative, much less adequate to the need. 
Signs are not lacking that the present mul- 
tiplicity in the “rules” of evidence, each 
implying possible error and consequent re- 
versal, under the “presumption of preju- 
dice from error”’ theory, is felt to be a very 
serious impediment to the dispatch of busi- 
ness, and, what is much more serious, to the 
doing of justice. The leading thinker on 
this subject has not stated the present situ- 
ation of the law of evidence a shade too 
strongly. 

“In part the precepts of evidence con- 
sist of many classes of exceptions to the 
main rules— exceptions that are refined 
upon, discriminated, and run down into a 
nice and difficult attenuation of detail, so 
that the courts become lost, and forget that 
they are dealing with exceptions; or perhaps 
are at a loss to say whether the controlling 
principle is to be found in the exception or 
in the general rule, or whether the exception 
has not come to be erected into a rule by 
itself. In part, our rules are a body of con- 
fused doctrines, expressed in ambiguous 
phrases, Latin or English, half understood, 
but glibly used, without perceiving that 
ideas, pertinent and just in their proper 
places, are being misconstrued and misap- 
plied.”” (Thayer, Prelim. Treat., 512.) 


The entirely reasonable sentiment is 
widely felt and freely expressed, through 
authoritative sources, that the administra- 
tion of justice, more especially of criminal 
justice, is in reality breaking down in 





America, if, indeed, it cannot be more truly 
said that it has already done so — with a 
train of attendant evils entirely obvious. 

No insignificant part in this situation, as 
has been said, is played by the ‘‘rules”’ of 
evidence; particularly by the fact that the 
working out of just administration in a trial 
court of fine shades of distinction between 
matters of degree, about which equally in- 
telligent men might easily differ in opinion, 
is made the subject of a rule, in the ob- 
servance of which each party has rights on 
appeal, regardless of the relation which the 
question raised bears to the merits of the 
controversy or to the substantial justice of 
the result. It inevitably follows that re- 
versals follow rulings on such points of 
administration with such frequency as to 
amount for many litigants to a denial of 
justice, and to most a deferring of it. The 
multiplicity of these rulings introduces no 
inconsiderable burden upon a trial judge. 
It permits and almost invites the desperate 
advocate of a worthless cause, in lieu of any 
substantial trial on the merits to prepare 
himself for hearing by an elaborate study of 
minute distinctions. These constitute the 
basis of requests for rulings so cunningly 
adjusted in a blending of too much with too 
little that, as is hoped, the trap frequently 
escapes the notice of an overworked trial 
judge, with all the troubles of a trial term 
on his hands. The trap may then be suc- 
cessfully sprung, at leisure, with the aid of 
the ‘‘presumption of prejudice from error”’ 
as a sort of necessary trigger, in an appellate 
court. Such a system lends itself readily 
to constant repetitions of the process, until 
worthy suitors find it easier to forego their 
claims and mobs go on “lynching bees”’ 
rather than put the country to an enormous 
expense with no result except to demon- 
strate the inefficiency of the present system 
which is to the lynchers sufficiently obvious 
already. 

It is not without importance in connec- 
tion with the future of the law of evidence 
that probably no portion of this badly de- 
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ranged machinery of judicial administra- 
tion can be so readily and safely repaired 
and adjusted to proper working as com- 
plexity in the “rules” of evidence. Vested 
rights or constitutional guarantees so com- 
plicating as to jury trials, substantive law, 
and the like, seldom intervene at this point. 
The law of evidence is, properly considered, 
not so much a thing in itself as a mode or 
method of doing something else. It is a 
tool, not a product; a form, not its content. 
In other words, it is a perfectly practical 
method of getting at results. Its utility is 
its only test. If this fails to demonstrate 
itself, change is easy. If the law of evidence 
is not practical, it is nothing which juris- 
prudence should keep or need keep. 

It seems hardly doubtful that Professor 
Thayer foresaw the nature of the change 
demanded by present conditions and the 
necessity for it with entire clearness. As 
he points out: 


“The chief defects in this body of law, 
as it now stands, are that motley and undis- 
criminated character of its contents which 
has been already commented on; the am- 
biguity of its terminology; the multiplicity 
and rigor of its rules and exceptions to 
rules; the difficulty of grasping these and 
perceiving their true place and relation in 
the system, and of determining, in the de- 
cision of new questions, whether to give 
scope and extension to the rational prin- 
ciples that lie at the bottom of all modern 
theories of evidence, or to those checks and 
qualifications of these principles which have 
grown out of the machinery through which 
our system is applied, namely, the jury. 
These defects discourage and make difficult 
any thorough and scientific knowledge of 
this part of the law and its peculiarities. 
Strange to say, such a knowledge is very 
unusual, even among the judges.”’ 


The remedy was as apparent to him as 
were the maladies. Back of these ‘‘rules”’ 
of evidence, underneath them and at their 
basis are certain broad administrative prin- 
ciples for the attainment of justice through 
the use of reason. Instead of these numer- 
ous rules, each with its train of exceptions 





and modifications, each of which, if neg- 
lected may be deemed error, these under- 
lying principles of administration, logically © 
and ethically sound, should be placed in the 
hands of competent judges, with wide dis- 
cretionary powers, the exercise of which 
should not be interfered with by an appel- 
late tribunal so long as, on the whole, 
reason has been followed and substantial 
justice attained. Certain simple rules of ex- 
clusion, recognized as exceptions to the 
fundamental rule that all relevant facts, and 
no other, are competent, might properly be 
added. But, in general, both “rules’”’ and 
rulings should be but guides to the wise 
exercise of the administrative function of 
the court. It is impossible to doubt that 
the future and, very’ possibly, in certain 
jurisdictions, the early future of the law of 
evidence will develop itself along these lines. 

To pass minor and incidental difficulties 
in teaching evidence by the use of cases, it 
may be suggested that the great desidera- 
tum in teaching the subject would be to 
teach the student not so much the form 
and configuration of his keen tool, evidence, 
but how best to use it. To know when to 
waive the benefit of a rule is often fully as 
important as to know when it is possible to 
insist upon its enforcement, occasionally, 
more so. The disadvantage of using a sharp 
tool is that its use requires caution, lest one 
be cut by careless or ignorant handling. 
All this is part of a much larger subject 
than ‘‘Evidence”’ itself, which, for want of 
a better term, one may fairly call forensic 
strategy. A case, when properly tried, re- 
sembles in certain aspects a military cam- 
paign. Intimate knowledge of all relevant 
facts constitutes, as it were, the topog- 
raphy of the field covered by the contending 
forces. Knowledge of one’s own strength 
and weakness, and those of the opponent, 
both in position and numbers, are equally 
essential in both. There are masked bat- 
teries, reconnaissances in force, feints to con- 
ceal the real point of attack. Above all, 
there is vitally important in any court the 
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general plan of campaign, not held to at all 
hazards, as a fetich, but lending coherence 
to the facts; but which the skilled advocate 
is ready instantly to abandon without 
changing a muscle, should need appear for 
doing it. The rules of evidence, especially 
those relating to cross-examination, become 


invested with a new and vital interest when 


so considered. 

The conduct of a competent master in 
this art, so hard to realize except in its 
effects, would be illuminating to the future 
member of the Bar in a high degree — not 
from the standpoint of the story teller, who 
chuckles at a misled jury, but in order that 
one may notice why the master saw fit to 
do as he actually did; what results followed 
and what might reasonably be expected to 
have happened had he seen fit to adopt a 
different course. This would be to study 
the rules of evidence algebraically — to 
gather from cases not only and not so 
much what the “‘rules’”’ are (for this ques- 
tion is so confused with local practice, rules 
of court, and the like, in any particular 
jurisdiction, as to be of comparatively 
slight value), but in order 'that the student 
may learn the more difficult and far more 
‘valuable lesson of how they should practi- 
cally be applied; whatever they may, speci- 
fically, be, within certain general principles 
of judicial administration. 

It may be said that this may be done by 
the pupil by observing for himself the action 
of suitable models, when, later on, he un- 
dertakes the practical work of his profession. 
The objection overlooks the important fact 
that typical modern methods afford no 
time for such a course. The head of a 
modern law office cannot take time to give 
personal attention to this or any other 
branch of perfected professional training of 
his young associates. His needs demand 
from the modern law school a furnished 
product. It is, therefore, the duty and 
privilege of the law schools to furnish it to 
the profession. 

Dean Wigmore recognizes the practical 





value of this training and suggests it as a 
proper element in a complete instruction in 
evidence. In the preface of his present 
case-book, after consideration of other prac- 
tical methods in which this instruction may 
properly be carried on, the dean proceeds to 
offer the following suggestion and confes- 
sion: 


“Two complete trials may be taken, one 
English and one American, both to be of 
classical merit as examples and of great 
interest in their facts. The class is first to 
peruse the trial as a whole; then to take it 
up in parts, and to analyze and discuss the 
various problems of management of proof; 
asking, first as to the plaintiff or prosecutor 
and then as to the defendant, what were 
from his point of view the strong and the 
weak points of his case, what the proper 
features of emphasis, what the preparatory 
caution, and what the best order of present- 
ing the witnesses. Then the testimony of 
individual witnesses is to be examined and 
discussed, the need or utility of specific ques- 
tions, and the total effect of his testimony. 
Then the proper lines of closing argument 
on the testimony would be considered, and 
the actual arguments compared therewith. 
In these and other ways the analysis would 
develop in useful fashion a comprehension 
of the strategy and the tactics necessary in 
some degree or other in every trial, and 
practiced with more or less conscious skill 
by every experienced trial-advocate. But 
there are two almost insuperable obstacles 
in the way of this valuable adjunct to a 
course in evidence; first, it must be con- 
ducted by a practitioner who unites a warm 
interest in the art as such and a large ex- 
perience in trials, and this combination is 
rare; secondly, two suitable trials must be 
found, and a reprint must be in the hands 
of each member of the class. The present 
compiler had hoped to include in this vol- 
ume two such trials, with a view to making 
feasible this branch of the work; but no 
American trial, suitable in compass and in 
other necessary features, and fully reported, 
has thus far met his search. The plan is 
mentioned here in the hope that it will 
attract the attention of some one interested 
in the subject, who may be more fortunate.’ 


It may be doubted whether the difficulties 
here found or suggested are, in themselves, 
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insuperable. The wide reading and inde- 
fatigable industry of Dean Wigmore should 
enable him to collect from many cases the 
treatment of crucial situations by compe- 
tent practitioners, which he very naturally 
fails to find in any two special trials. It is 
doubtful whether he can increase the obli- 
gation under which he has already placed 
the profession in any more striking way 
than by a comprehensive survey of the field 
of forensic strategy and tactics. 

The benefits of such instruction could not 
be, in any way, confined to his immediate 
students. It would at once be recognized 
as useful in a wider field. Probably among 
the conditions which have assisted to render 
the trial of causes protracted and of uncer- 
tain or untenable issue, few exceed in prac- 
tical effect the conspicuous lack, on this 
side of the Atlantic, of a class of skilled and 
trained advocates. Somewhere, in every 
case, there is a hinge upon which it legally 
and logically should turn.. To a large num- 
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ber of practitioners before our courts, even 
in commercial centers, it is as difficult to | 
strike it as for an unskillful carver to hit 
the second joint of aduck. Such attorneys, 
almost of necessity, dispute every fact be- 
cause ignorant which of them are really 
pivotal. Instead of massing their available 
forces for assault on the stragetic point, the 
campaign degenerates into a series of unde- 
cisive, wearisome skirmishes, consumptive 
of time, impotent in result. The creation 
of a trained body of men, to whom the 
rules of evidence should be, as it were, the 
tools of art, could not fail to prove an ines- 
timable boon to overworked judges, a great 
economizer of time and expense to parties, 
and a blessing to the community at large, 
so deeply interested in the furtherance of 
speedy and substantial justice. It is greatly 
to be hoped that Dean Wigmore, who has 
done so much along kindred lines, may be 
able also to assist in bringing this to pass. 


MonuMENT Beacu, Mass., November, 1906. 
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THE appointment of a committee of the 
American Bar Association to draft a code of 
professional ethics has been hailed by the 
press as the most important action in its his- 
tory. The committee appointed by Presi- 
dent Parker is as follows: Henry St. George 
Tucker, Virginia; David J. Brewer, justice of 
the Supreme Court of the United States; 
William Wirt Howe, Louisiana; Francis Lynde 
Stetson, New York; James G. Jenkins, Wiscon- 
sin; Ezra R. Thayer, Massachusetts; Franklin 
Ferris, Missouri; Lucien Hugh Alexander, 
Pennsylvania, and Frederick V. Brown, Min- 
nesota. 

Though the composition of this committee 
insures its success in the difficult task of re- 
ducing honesty to working formulas, it will 
hardly be expected that the promulgation of 
this code will directly effect the elevation of 
professional standards, but its efforts will be 
of inestimable value, if by demonstrating the 
existence of moral ideals in the law they 
silence the philistines, who through genera- 
tions of satire have bred such distrust of law- 
yers that men of otherwise unimpeachable 
sanity and fairness frankly avow their belief 
that the lawyer is expected to cultivate a 
different standard of morals from that of 
other men, and that just as a lifetime on the 
‘stage tends to create an artificial character in 
the actor, so the partisanship of the advocate 
unconsciously warps his moral fiber. The 
proposed code moreover will doubtless 
strengthen the influence of our active re- 
formers of the many specific abuses which only 
the conservatism and preoccupation of the pro- 
fession have permitted to cast disfavor upon 
the law. The removal of these would clear 
the ground for a more discriminating criticism 
of individual standards. As an example of 
this one thinks first of the importance of plac- 
ing the selection of jurors in the control of the 





courts, thus diminishing opportunities for 
improper influence; and next of the adoption of 
some sensible system of adjustment of claims 
for personal injuries to wipe out the present 
artificial but profitable business of the whole- 
sale tort lawyer and relieve our trial judges 
and courts of appeal from the labor of classify- 
ing and distinguishing what are really pure 
matters of fact under the guise of decisions 
on points of law. Any impetus in the direc- 
tion of these reforms will be worth the effort 
spent to gain it. 


THE publishers of THE GREEN Bac, in their 
quarterly advertising paper ‘‘Legal Biblio- 
graphy,” for October, asked an expression of 
opinion from lawyers who received it, as to 
who should be appointed to the next vacancy 
on the Supreme Court of the United States, — 
in view of proved legal ability and judicial 
qualities, aside from prominence in politics. 
If the response had been general it was in- 
tended to analyze and tabulate the vote, and 
try to determine whether a national reputa- 
tion is possible for a lawyer who confines him- 
self to practice and does not get publicity 
through participation in affairs outside of the 
law. j 

The answers received, while coming from 
such prominent lawyers, and from so many 
states, as to be representative, were not 
numerous enough to form the basis of a formal 
article, or of a table of comparative profes- 
sional rank. 

No judge or lawyer received more than 
about one tenth of the votes cast. The three 
favorites — the only ones who got anywhere 
near a tenth of the votes — were (in the follow- 
ing order): 

Hon. Wm. H. Taft, Hon. Elihu Root, and 
Judge Lurton. 

It will be noted that the first of these made 
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an excellent reputation as a judge, but owes 
his present prominence to participation in 
public affairs — the second, known as an able 
lawyer, has also come to national reputation 
in larger politics —— while the third owes his 
votes only to proved legal and judicial ability. 

The other lawyers and judges who received 
more than a scattering vote were: Parker, 
Choate, Rose, Sanborn, Gray, Grossup, Bald- 
win. 

It is to be regretted that the response in 
this legal ‘‘Referendum” was not more gen- 
eral, and that the American Bar did not take 
this opportunity to place on record its opinion 
of the judicial aptitude of its leaders. 

THE most important events of the month 
in the legal world have been the formal an- 
nouncement of the promotion to the Supreme 
Court of the United States of Attorney General 
William H. Moody to fill the vacancy left by 
the retirement of Judge Henry B. Brown last 
spring, and the transfer of Mr. Bonaparte 
from the navy portfolio to the department of 
justice. 

Mr. Moody’s reputation at the Bar has been 
made as a public prosecutor rather than as a 
judge, but his broad experience in the former 
capacity has given him a training that pecu- 
liarly fits him to deal with the most important 
class of cases that is coming before the Supreme 
Court. Though it might seem embarrassing 
for him to sit in judgment over the final con- 
tests of the litigation he has started against our 
great monopolies, he is known to his intimates 
as a man inclined by nature to independence 
of judgment and none who know him will 
doubt that he will be true to the best tradi- 
tions of Anglo-Saxon lawyers and assume with 
his robes of office the impartiality which makes 
one often the best critic of one’s own former 
acts. 

Mr. Bonaparte’s career as a lawyer has 
already been ably recounted in our pages by 
his old associate in practice, Mr. Reynolds. 
His work in the prosecution of the Post Office 
frauds proved him no less able a lawyer than 





ardent a reformer, and he will doubtless bring 
new enthusiasm to the conspicuous work of. 
his department in demonstrating to restless 
millions the possibility of enforcing the law 
against incorporate riches, and the justifica- 
tion of asystem of private property ina republic. 


THE action of the Supreme Court of the 
United States in postponing consideration of 
important cases until a full Bench was avail- 
able made the work at Washington of the past 
month devoid of interest. The most striking 
incident of late in the trial courts has been the 
success of the first round of the prosecution 
of the Standard Oil Company by the State of 
Ohio. The institution of proceedings against 
this Company by the United States is already 
begun at St. Louis and it is to be hoped that 
the unfortunate experience with the Beef 
Trust cases will be turned to good account in 
the preparation of all these later causes. 


In November 13th the National Congress 
on uniform divorce legislation began its second 
session at Philadelphia with consideration of 
the draft of a bill prepared by its committee 
since the first session last winter in Washington. 

The bill drawn by the committee names six 
causes for which divorces can be granted. 
They are infidelity, felony, bigamy, desertion, 
habitual drunkenness, and intolerable cruelty. 
The committee recommends that the various 
legislatures be asked to agree on a period of 
residence, before application may be made for 
divorce. The uniform bill finally adopted 
closely conformed to the committee’s recom- 
mendation. 


THE ceremonies attending the removal of the 
remains of James Wilson, one of the first 
judges of the Supreme Court of the United 
States, from North Carolina to Philadelphia, 
indicate a gratifying continuance of the interest 
in our legal history recently evidenced by the 
celebration of the centenary of John Marshall. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 


THE recent legal magazines attain a high 
level of general excellence in their articles, 
though perhaps it cannot be said that any 
one stands out as preéminently the most im- 
portant of the month. An exceptionally well 
written article of general interest, however, is 
William M. Meigs’ article on the power of the 
judiciary to declare laws unconstitutional, in 
which he takes sharp issue with those who 
have recently called that power a 


BIBLIOGRAPHY. “Catalogue of the Books 
in the Library of the Honorable Society of 
Gray’s Inn,”’ by M. D. Severn Witherby & Co., 
London, 1906. An artistic volume of nearly 
a thousand pages listing the books under the 
names of authors, but with an index of subjects 
appended. 

BIOGRAPHY (Langdell). Appreciations of 
the late Professor C. C. Langdell by former 
colleagues and pupils appear in the Harvard 
Law Review for November (V. xx, p. 1) as 
follows: 

Professor Langdell: ‘‘ A view of his career,’ 
by Eugene Wambaugh; ‘ His student life,’ 
by Jeremiah Smith; ‘‘ His personal influence,”’ 
by Austen G. Fox; “His later teaching 
days,’”’ by Joseph H. Beale, Jr.; “‘ His ser- 
vices to legal education,” by James Barr 
Ames. 

BIOGRAPHY (Cockburn). ‘‘ The Hon. Lord 
Cockburn,” by C. J. Guthrie, Scots Law Times 
(V. xiv, p. 73). 

BIOGRAPHY (Lincoln). “Lincoln the 
Lawyer,” by Frederick Trevor Hill, The Cen- 
tury Co., New York, 1906, $2.00 net. 

This interesting and important narrative of 
the legal life of Lincoln which is now published 
in book form was extensively reviewed in 
these columns during its publication in the 
Century, beginning with our issue of Febru- 
ary, 1906. 

BIOGRAPHY (Lindsey). In the November 
McClure’s (V. xxviii, p. 74) Lincoln Steffens 
discusses Colorado politics in describing one 
of our recent contributors, Judge Lindsey, 


“ usurpa- 








tion.” Judge Brewer’s article on ‘Legal 
Ethics” is timely and important. The defects 
of our legal system cause two other unusually 
interesting articles in Roscoe Pounds’ paper 
on ‘‘ The Causes of Popular Dissatisfaction 
with the Administration of Justice; and 
Charles F. Amidon’s address on “‘ The Quest 
for Error and the Doing of Justice.”” They 
agree in saying that the worst feature of our 
system is the lavish granting of new trials. 


under the title of ‘‘ Ben B. Lindsey; the Just 
Judge.’’ There is much in the article regard- 
ing the Juvenile Court work in Colorado 
written in popular vein, which was covered 
by the judge in our March number. 

CONSTITUTIONAL LAW. “Racial Dis- 
tinctions in Southern Law,” by Gilbert T. 
Stephenson, American Political Science Re- 
view (V.1, p. 44). 

CONSTITUTIONAL LAW. “Negro Suff- 
rage: The Constitutional Point of View,’’ by 
John C. Rose, American Political Science Re- 
view (V.1, p. 17). 

CONSTITUTIONAL LAW. “ The Usurped 
Powers of the Senate,” by A. Maurice Low, 
American Political Science Review (V.1, p. 1). 

CONSTITUTIONAL LAW. “The Initia- 
tive of the President,’”’ Judge Emory Speer’s 
enthusiastic lecture on the Storrs foundation, 
is printed in the November Yale Law Journal 
(V. xvi, p. 6). It instances with hearty 
approval the exercises of the presidential 
initiative from Washington to Roosevelt, 
treating the matter in the manner and lan- 
guage of the orator rather than of the jurist. 

CONSTITUTIONAL LAW. “Studies in Con- 
stitutional Law. Due Process under the 
Federal Constitution.”” By Lucius Polk Mc- 
Gehee. Edward Thompson Company, North- 
port, N. Y., 1906, pp. vi, 451. 

This book, excellently gotten up in every 
way, deals with one of the most interesting 
subjects in the whole range of constitutional 
law. Its object is to present the views enter- 
tained and maintained by the United States 
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Supreme Court on the constitutional guarantee 
of due process. It hence confines itself 
primarily to the decisions of that court, and 
hence also an effort has been made by the 
author to include all of its decisions up to the 
end of volume 199 of the United States 
Reports. The work opens with a brief but 
most excellent historical introduction, and the 
body of the book is based on a classification 
that cannot be too highly recommended. 
The principles of due process, as applied to 
notice and hearing, are discussed early in its 
pages, and taxation, eminent domain, and the 
police power are dealt with in the order named, 
and not in a reversed order as is occasionally 
done. In all these points, and all of them are 
improvements on the author’s own previous 
classification as it appeared in the American 
and English Encyclopaedia of Law, the arrange- 
ment of the subject leaves little, if anything, 
to be desired. To the thoughtful and atten- 
tive student a good classification constitutes 
more than half the value of a law book, while 
the busy lawyer that cannot study, but only 
consult the pages of a volume, looks for an 
index that affords an easy and prompt refer- 
ence to sub-topics and details. Here we 
have both. No student of constitutional 
questions, no lawyer with an occasional or 
permanent practice in the federal courts 
should neglect to add the book to his library. 

When carrying out the plan of his work, the 
author has wisely, though probably more than 
he had originally intended, gone into the wide 
field of state decisions on due process, and 
cited many of the leading cases, especially in 
New York, Massachusetts, Illinois, and Mis- 
souri, much to the elucidation of the subjects 
discussed. For readers of the book here 
reviewed, as well as for the purpose of a 
second edition by the author, we would sug- 
gest the following additional federal cases of 
importance: Under State Laws impairing the 
Obligation of Contracts, Railway Company v. 
Rock, 4 Wall. 177; Eustis v. Bolles, 150 U.S. 
361; Gelpcke v. Dubuque, 1 Wall. 175; Beers 
v. Arkansas, 20 How. 527; Louisiana v. Jumel, 
107 U.S. 711; The Binghamton Bridge, 3 
Wall. 51; Fertilizing Company v. Hyde Park, 
97 U.S. 659; Illinois Central R. R. v. Illinois, 
146 U.S. 387; under Taxation, Loan Asso- 
ciation v. Topeka, 20 Wall. 655; License Tax 





Cases, 5 Wall. 462; Hylton v. United States, 3 
Dall. 171; State Tonnage Tax Cases, 12 Wall. 
204; Dobbins v. Commissioners of Erie County, 
16 Pet. 435; Van Allen v. Assessors, 3 Wall. 
573; Crandall v. Nevada, 6 Wall. 35; Thomp- 
son v. Pacific R. R., 9 Wall. 579; Railroad Co. 
v. Peniston, 18 Wall. 5; Western Union Tele- 
graph Co. v. Massachusetts, 125 U.S. 530; 
California v. Central Pacific R. R., 127 U.S. 1; 
Horn Silver Mining Co. v. New York, 143 U.S. 
305; under the Police Power, in re Rapier, ‘143 
U.S. 110; United States v. Dewitt, 9 Wall. 
41, and Railroad Co. v. Husen, 95 U.S. 465. 
Under ex post facto and retro-active laws, as 
well as under eminent domain, it seems that 
not a single leading case has been overlooked 
by the author. — WILLIAM E. Watz. 

CONSTITUTIONAL LAW (Eminent Domain 
and the Police Power). Recent American 
evolution has shown a great growth in the 
esthetic sense of the people. Vast domains 
and large sums have been appropriated for 
purely pleasure and artistic purposes. The 
legal decisions which mirror this recent 
advance and define the public’s powers are 
examined by Wilbur Larremore in the Novem- 
ber Harvard Law Review (V.xx, p. 35) in an 
article entitled ‘‘ Public Asthetics.’’ 

The authority of a state or municipality to 
appropriate or acquire land for public parks 
or recreation grounds under eminent domain 
is well settled. ‘‘ A public park once estab- 
lished is to be held sacred to the ends of 
recreation and esthetic gratification. ... 
The legal crux arises as to the control of 
private property in the interest of the general 
sense of beauty.... It is believed that 
both on theoretical and practical grounds the 
law must be taken as settled that, although 
public esthetic ends may be effectuated 
through the exercise of eminent domain, the 
same object may not be accomplished by 
legislation under the police power without 
compensation. 

“Tt does not, however, follow that the 
analogy of offensive advertisements to offen- 
sive sounds and odors will always remain 
utterly futile. It is submitted that judicial 
power might be exercised under the facts of 
a given case to restrain a particular adver- 
tisement, or collection of advertisements, as a 
nuisance. An inherently lawful business may 
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constitute a nuisance because of the manner 
or place in which it is conducted. It is 
entirely possible that the increasing esthetic 
sentiment will, in time, sanction the judiciary 
in taking cognizance of particular nuisances, 
as is now done with nuisances of noise and 
smell... . The suggestion has also been 
made that advertisements may be controlled 
through the taxing power. .. . If billboard 
advertisements must exist, the public might 
as well derive a revenue from them, and if the 
tax be made substantial and graded accord- 
ing to the space employed, it may indirectly 
tend toward diminution of the evil itself. Such 
legislation would be analogous in policy and 
effect to liquor tax laws. A statute applying 
generally to all use of billboards and with 
uniform regulation as to gradation of tax 
would doubtless be constitutional. It is 
improbable, however, that the abuse could be 
entirely suppressed through taxation. Chief 


Justice Marshall’s famous dictum that the 
power to tax involves the power to destroy 
has been materially limited in its application. 
The present writer shares the doubt expressed 
by the author of the note in Cooley on Taxa- 


tion whether an affirmative exercise of nominal 
taxing power would be justified that has not 
revenue in view, ‘ but is only called a tax in 
order that it may be employed as an instru- 
ment of destruction.’ ”’ 

CONSTITUTIONAL LAW (Employers’ Lia- 
bility). ‘‘ Is the Act of Congress of June 11, 
1906, Known as the ‘ Employers’ Liability 
Act,’ Unconstitutional? ’”’ by J. J. McSwain, 
Central Law Journal (V. 1xiii, p. 356). 

CONSTITUTIONAL LAW (Employers’ Lia- 
bility). | ‘‘ The Federal Employers’ Liability 
Act,” by “ T. M.,” Law Notes (V. x, p. 145). 

CONSTITUTIONAL LAW (Inheritance Tax). 
An article entitled ‘‘ The Inheritance Tax Law 
of Kentucky,” by W. H. Field, in the Sep- 
tember-October American Law Review (V. xl, 
p-. 711), argues that under the peculiar 
constitution of Kentucky the law recently 
passed in that state is ‘‘ invalid to the extent 
that it imposes a rate in excess of fifty cents 
upon each one hundred dollars of value.” 


CONSTITUTIONAL LAW (Judicial Power). 
‘* Government is a most uncertain science, and 
no approach has yet been made to an agree- 





ment as to its best form. But, when a people 
have lived for many years under a specific 
system with reasonable prosperity, it would 
seem that those words of the Declaration of 
Independence are applicable, which tell us 
that ‘prudence ... will dictate that gov- 
ernments long established, should not be 
changed for light and transient causes.’ 

“Some strikingly opposite opinions have, 
however, recently had advocates: and it is 
amazing to find that views which can only 
be classed as ultra revolutionary have been 
advanced by men whose function in life is 
that of instructing budding youth in our uni- 
versities and colleges. Surely they, more than 
most of the community, should be very care- 
ful in the acceptance and teaching of new and 
raw doctrines, which are at least not certain 
to result in betterment and which may be 
very harmful. To advance the view that Con- 
gress may pass what law it will and that the 
co-ordinate branch, the judiciary, must lend 
its aid to the usurpation, even though in the 
very teeth of the Constitution, or that the 
President of the United States is clothed under 
the Constitution with almost absolute power, 
is to be so radical that a listener fairly catches 
his breath, no matter who is the spokesman. 
But the instructors who teach such doctrines 
to callow and plastic youth as a portion of 
their education and enlightenment in our in- 
stitutions of learning, are dangerous leaders 
and are running grave risk of sending their 
charges forth into the world with minds in a 
state of chaos upon government and ready on 
far too slight consideration to take up still 
other equally harmful and untenable nos- 
trums.”’ 

With these vigorous words William M. 
Meigs opens an article on ‘“‘ Some Recent 
Attacks on the American Doctrine of Judicial 
Power ”’ in the September-October American 
Law Review (V. xl, p. 641), answering a 
recent argument of Professor Trickett of the 
School of Law of Dickinson College to the 
effect that the American doctrine of the power 
of courts to hold laws unconstitutional was a 
‘great usurpation,’ and one largely on the 
same lines by Chief Justice Clark of North 
Carolina. Mr. Meigs not only holds the view 
that the doctrine is beneficent, but declares: 

‘* And when it is remembered that (as has 





EDITORIAL DEPARTMENT 


687 





been shown) the colonists had been accus- 
tomed to looking upon their laws as possibly 
void, because of violating some fundamental 
charter; that it had been judicially held in at 
least five states before the Convention that a 
state law violating the state constitution was 
void and would be refused enforcement, and 
that these decisions were well known to mem- 
bers and several times referred to in the Con- 
vention: that judicial decisions grew apace 
after the Convention (generally with public 
approval and with no single decision that I 
can recall denying the power), while hosts of 
leading men in various walks of life, and not a 
few of whom had taken an active part in the 
Convention, recognized the existence of the 
judicial right in general and expressed their 
belief in its wisdom; it cannot be doubted that 
the evidence from surrounding circumstances 
that the framers directly intended the doc- 
trine which has been recently miscalled ‘the 
great usurpation’ is immensely strong. Add 
to this, too, that in the leading series of papers 
intended to defend the Constitution and ex- 
plain it to the public, Hamilton wrote (as 
already quoted) ‘ Limitations of this kind 
[specified exceptions to the legislative author- 
ity] can be preserved in practice no other way 
than through the medium of the courts of jus- 
tice, whose duty it must be to declare all acts 
contrary to the manifest tenor of the Consti- 
tution void.’ Could language be plainer? 

‘“ But there is no need to rest the case even 
upon such overwhelming evidence of proba- 
bility from surrounding circumstances. The 
language of the Constitution is express. Mr. 
Coxe, who examined the subject with absolute 
impartiality long before Professor Trickett had 
discovered and denounced ‘ the great usurpa- 
tion,’ reached this conclusion, and the lan- 
guage of the Constitution cannot be satisfied 
otherwise. ‘The judicial power... shall 
extend to all cases... arising under this 
Constitution ’ is not a mere rhetorical phrase 
but has a very definite meaning, the nature 
of which is shown clearly enough in the de- 
bates.”’ 

CONSTITUTIONAL LAW (Regulation of 
Corporations). A sketchy but suggestive 
article in the November Columbia Law Review 
(V. vi, p. 485) by Frederick R. Coudert dis- 
cusses ‘‘ Constitutional Limitations on the 





Regulation of Corporations.” The author 
thinks that the present anti-corporation agita- 
tion is part of a general world movement due 
to changed economic conditions and that the 
extent of regulation is one of expediency. 
He cannot “ believe that the restrictions of 
our national Constitution representing the 
ideas of former generations will seriously in- 
terfere with any sound solution of present 
problems.” . . . The important thing to re- 
member is that what may be unconstitutiorial 
in the case of men doing business as mere in- 
dividuals, may be quite proper when they 
adopt the form and privilege of incorporation. 
It is utterly impossible to lay down any theo- 
retical criterion ‘which can help us much in 
arriving at a solution. Fortunately for us 
our Supreme Court has been singularly free 
from all mere doctrinarianism and has as each 
case arose adopted a practical view. The law 
has thus been elastic and expansive even if by 
no means certain and we have been prepared 
to meet new conditions as they arose with- 
out the necessity for constitutional amend- 
ment. 


CONSTITUTIONAL LAW (The Railway Rate 
Law). ‘‘ Concerning the Constitutionality of 
the Law Regulating Interstate Railway Law,’’ 
by D. Walter Brown, in the November Colum- 
bia Law Review (V. vi, p. 497), says that 
the constitutionality of the law will probably 
be attached on these three grounds: 

““ 1, Congress lacks power to fix rates in 
interstate railroad transportation. 2. Admit- 
ting that Congress has such power, yet its 
bestowal upon the Interstate Commerce Com- 
mission is a delegation of legislative powers 
which cannot be constitutionally made. 3. 
The giving of general power to fix rates to the 
Interstate Commerce Commission amounts to, 
or necessarily involves, the giving of a prefer- 
ence to the ports of one state over those of 
another, in violation of Section 9 of Article 1 
of the Constitution.” 

Mr. Brown has no doubt whatever that the 
law will be upheld, although particular acts 
of the commission may turn out to be invalid. 


CONSTITUTIONAL LAW (Taxation). 
‘‘ What is Equal Protection of the Laws as 
Applied to Tax Laws?” by C. R. Skinker, 
Central Law Journal (V. 1xiii, p. 318). 
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CONTRACTS. “ Risk in Goods during Tran- 
sit under a ‘ C. I. F.’ Contract,’”’ by J. Meillon, 
Commonwealth Law Review (V. iii, p. 241). 

CONTRACTS (Sales). ‘‘ The Law of Usury 
as Affecting Transactions Between Factors or 
Commission Companies and Their Customers 
or Clients,” by J. E. Cobbey, Central Law 
Journal (V. xvi, p. 302). 

CORPORATIONS. ‘ The Liability of the 
Associates in a Defective Corporation,” by 
Thomas H. Breeze in the November Yale Law 
Journal (V. xvi, p. 1), suggests, as coming 
within the reason of the law, a rule that to 
secure the members the limited liability of 
shareholders all acts which the legislature has 
provided shall be done for the purpose of 
protecting the public in its dealings with the 


future corporation must be _ substantially 
done. 
CORPORATIONS (Railroads). ‘‘A Criti- 


cism of the Railroad Corporation Law of 
Pennsylvania,”’ by Morris Wolf in the Sep- 
tember and October numbers of the American 
Law Register (V. liv, pp. 501, 582), examines 
the Pennsylvania statutes and pleads for a 
thorough revision and correction. 


CORPORATIONS (see Constitutional Law). 


CRIMINAL LAW. ‘* Accomplices in 
Thefts,” by “‘ M. L. T.,” Criminal Law Journal 
(V. iv, p. 73). 

CRIMINAL LAW. “ Justice and Crime in 
Abyssinia,’”” by Maynard Shipley, American 
Law Review (V. xl, p. 721). 

ECCLESIASTICAL LAW. ‘A Curiosity in 
Ecclesiastical Law,’’ by Rev. Samuel Hart in 
the November Yale Law Journal (V. xvi, p. 
40), tells of the church trial in 1837, of Dr. 
Benjamin B. Smith, Episcopal bishop of 
Kentucky. 

EDUCATION. ‘ The Function of the State 
University Law School,” by Alexander A, 
Bruce in the November Michigan Law Review 
(V. v, p. 1), pleads for the recognition of such 
schools as schools of citizenship, rather than 
factories for producing lawyers, and protests 
against the idea that the law department alone 
of a state un iversity must ke self-supporting. 

ESSAYS. ‘“ Stray Notes of Parsons. and 
Religion,” by R. Vashon Rogers, Canadian 
Law Review (V. v, p. 384). 





ESSAYS. “In and Out of Court,” by 
Charles Morse, Canadian Law Review (V. v, 
P- 377). 

EVIDENCE (Witnesses). ‘‘ Uncontradicted 
Testimony of Interested Witnesses,” by ‘C. 
C. M.,”” Law Notes (V. x, p. 147). 

EVIDENCE (Criminal Law). ‘‘ Testimony 
of Witness, Since Deceased, on Former Trial 
of Criminal Case,’’ Anon., Virginia Law 
Register (V. xii, p. 515). 

EVIDENCE (Declarations). ‘* Admissi- 
bility of Declarations of the Insured Against 
the Beneficiary,’’ by Albert M. Kales, Novem- 
ber Columbia Law Review (V. vi, p. 509). 


EXECUTORS AND ADMINISTRATORS 
(see Partnership). 
HISTORY. ‘“‘ The Growth, Aggressiveness 


and Permanent Character of Anglo-Saxon 
Laws and Institutions,’ by A. W. Gaines. 
A paper read before the Tennessee State Bar 
Association, August 10, 1906, American Law 
Review (V. xl, p. 694). 

HISTORY. ‘ Reminiscences of Gasglow 
Sheriff Court,” by ‘“‘G. B. Y.” Scottish Law 
Review (V. xxii, p. 316). 

HISTORY (Crime). ‘‘ The Case of Sir 
Edmund Berry Godfrey,’’ by John Pollock, 
Law Quarterly Review (V. xxii, p. 431). 

HISTORY (Johnson Impeachment). Under 
the title of ‘‘ Decisive Battles of the Law,’’ 
Frederick Trevor Hill in an interesting style 
describes, ‘‘The Impeachment of Andrew 
Johnson,” in the November Harper’s (p. 827). 
The discussion of the legal issues involved in 
the impeachment is very brief but shows that 
the author is emphatically of the opinion 
that the attempt of the House to punish the 
President was unjustifiable. The account of 
the procedure of the trial and the descriptions 
of the counsel on each side are the parts of 
the article that will chiefly interest lawyers, 
though the description of the scene from the 
point of view of the spectators will interest all. 

HISTORY. ‘ The Declaration of Indepen- 
dence; Its History,” by John H. Hazleton, 
Dodd, Mead & Co., N. Y., 1906, is in form 
a compilation rather than a treatise, being a 
collection of extracts culled from the corres- 
pondence and other fragmentary writings of 
the time, with but little from the author’s own 
pen and that little as a rule explanatory and 
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connective in its nature. In one or two 
places only, as for instance in the treatment of 
the so-called ‘‘ Mecklenburg Declaration,” 
and of the question as to the signing of the 
original declaration, does the author attempt 
to add to the literature of the subject, and 
even then it is merely by way of a simple 
statement ofthis conclusion after an elaborate ex- 
position of its basis. These flashes of the author 
himself disclose him in such light as to make 
the reader wish that he appeared more often. 

On the other hand, the self-restraint and 
love of his subject which has buried him from 
sight in his own work has accomplished the 
useful and perhaps intended result of giving us 
an understanding of the contemporary atti- 
tude unspoiled by the introduction of a modern 
view. And this we think is the real value of 
the book. While its most apparent merit is 
its thoroughness, its greatest virtue is that, 
with almost the intimacy of a diary, it enables 
us to live over with the sages of that day 
the real problems and conditions which con- 
fronted them. The Declaration of Indepen- 
dence has too often seemed to a thoughtless 
posterity an obvious step, chiefly remarkable 
for its literary quality. To its signers it was 
much more than this. Comparatively unac- 
customed as the world then was to the con- 
ception of popular government, what to-day 
are but happy phrases of oratory were then 
daring expressions of novel opinion. The 
Declaration of Independence was not the 
work of the reckless or radical, but was 
debated for months by men who had much 
at stake personally, and who felt the weight 
of a grave political responsibility as well. 
These months were marked not by timid 
hesitation but by conscientious deliberation; 
for as the letters show us, the Declaration of 
Independence was an explanation to the 
world, a definition of the whole revolutionary 
movement. The American Revolution was 
mental as well as martial, and the Declaration 
of Independence was the decisive victory in 
the struggle waged in the minds of the colon- 
ists; and the heroes of that struggle were 
worthy of their task. In their private daily 
writings we see never self-interest or short 
sightedness, but always a spirit of large and 
liberal statesmanship. 

All this Mr. Hazleton has made vivid as it 





could have been done in no other way and in 
this lies the vindication of his method. The 
interest is enhanced by the fine reproductions 
of original manuscripts and documents and the 
book enriched by a full appendix and notes 
which might better, by the way, have been 
included in the text. Except for this fault of 
arrangement, which detracts somewhat from 
its fluency, the book is an interesting and 
highly commendable work. 

HISTORY (Year Books). In the October 
Law Quarterly Review (V. xxii, p. 360), W. S.- 
Holdsworth gives the second and final in- 
stallment of his article on ‘‘ The Year Books.” 
He concludes that they represent the initial 
stage of the purely professional development of 
the common law, and show that the strength 
and weakness of such development is much the 
same then as now. 

‘“‘ Its strength is the logical grouping of con- 
fused facts under general principles, the appli- 
cation of those principles in detail to new 
states of fact, the ingenuity with which old 
principles and old remedies are restricted or 
extended to meet the new needs, physical, 
commercial, or moral, of another age. We see 
these qualities most strikingly displayed in the 
gradual development of new principles of de- 
lictual liability, and new principles of contract, 
in the recognition of the interest of the lessee 
for years and the copyholder. Its weakness is 
caused largely by the very defects which are’ 
inherent in its virtues. It cannot take large 
views as to the state of this or that branch of 
the law. It can only advance step by step 
from precedent to precedent. It cannot dis- 
regard the logical consequences of its princi- 
ples, though in practice their strict application 
may be inconvenient. It is loath to admit 
new principles, and will not do so unless com- 
pelled by such considerations as the loss of 
business consequent upon the competition of 
a rival court. If once a rule or a set of rules 
have become established they cannot be re- 
moved, however great a hindrance they be- 
come. They can only be explained or 
modified ; with the result that the rule with the 
modifications and exceptions added becomes 
a greater nuisance than the original rule itself. 
We can see from ‘ The Year Books’ that a 
purely professional development is not good 
for the health of any legal system.”’ 
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INSURANCE (see Maritime Law and Evi- 
dence). 

INTERNATIONAL LAW. The Yale Law 
Journal for November (V. xvi, p. 25) prints 
Dr. F. Sieveking’s paper on “‘ The Harter Act 
and Bills of Lading Legislation ”’ at the Berlin 
Conference of the International Law Associa- 
tion in October, 1906. He reviews the fruit- 
less efforts to secure a general bill of lading, 
but thinks good will be done by keeping the 
subject on the program of the International 
Law Association. 


INTERNATIONAL LAW (Boundaries). In 
the September-October American Law Review 
(V. xl, p. 750), Hannis Taylor discusses ‘‘ Na- 
tional Boundaries ”’ giving the general rules of 
definition and the coast line rule as defined by 
international law. A recent Supreme Court 
decision, Louisiana v. Mississippi, 202 U. S. 
I-59, whereby contrary to the rules long 
settled by the State Department, Mississippi 
Sound is held to be ‘‘ an arm of the sea ’’’ and 
not open sea, is criticised as an unexplained 
departure by the court from its own rule, long 
promulgated, that the ‘ Judiciary takes execu- 
tive view as to national boundaries. The day 
will surely come when the conflict of view thus 
established as to the principles by which the 
extent of our territorial waters are to be de- 
termined will seriously embarrass us in matters 
to be determined by international tribunals. 
If we shall be charged in a certain case by a 
foreign nation with a failure to discharge our 
neutral duties within our territorial waters, 
and the political department replies that the 
waters in question are a part of the open sea 
and not territorial, it will be confronted with 
the decision in the case in question adjudicat- 
ing such waters to be territorial. The politi- 
cal department will then rejoin with the obvi- 
ous answer that the Supreme Court attempted 
to settle a matter over which it had no juris- 
diction.” 


JUDGMENTS. “Res Judicata,”’ by J. D. 
Dikslut, Bombay Law Reporter (V. xviii, p. 
257). 

JURISPRUDENCE. The October Law 
Quarterly Review (V. xxii, p. 416) gives 
the second and final installment of A. H. 


F. Lefroy’s scholarly article on ‘‘ The Basis of 
Case Law.” 


This second part discusses public 


‘on ‘‘ The Ideal Lawyer.” 








policy and other ‘ practical considerations, 
which can hardly be said to be of the dignity 
implied by the term ‘ public policy,’”’ as the 
basis of the law. Summing up, he says: 

‘‘ Thus we have seen that a great mass of 
case-law is purely judge-made law, based 
upon considerations of justice, morality, com- 
mon sense, public policy, and convenience, and 
other practical considerations. But these are 
in truth the grounds — perhaps, indeed, the 
only grounds — on which any law can properly 
be made, whether by judges or by parliament ; 
and it may certainly -be claimed that judges 
make their law with a more single eye to these 
considerations than any parliament can be 
expected to do. And if the subject with 
which these articles have attempted to deal 
could be worked out with entire accuracy and 
completeness, we should have a portrayal of 
the legal mind of England, as it has developed 
and established itself during centuries of judi- 
cial work and thought, so far as regards the 
proper balancing and harmonizing of these 
legitimate bases for law.”’ 

LEGAL ETHICS. Of especial importance, 
in view of the project of the American Bar 
Association to codify professional ethics, is 
a contribution by Judge David J. Brewer to 
the November Aflantic (V. xcvili, p. 587) 
After meeting the 
common thrusts at our profession by showing 
that the lawyers sustained prominence in our 
public affairs, and indeed the very overcrowd- 
ing of the profession itself by youth of ability, 
prove that lawyers have ideals, he defines the 
elements of the best in his profession. He 
first insists upon honesty, showing that self- 
interest compels the lawyer to be honest with 
his client and the court and jury. His rela- 
tions to the public are apparently more diffi- 
cult, especially when they conflict with his 
obligations to defend criminals: The author 
cites the example of the defenders of the mur- 
derer of McKinley as an example of the mea- 
sure of the duty insuchcases. Mere honesty, 
however, will not make the ideal lawyer. He 
must be a constant student, must be familiar 
with the affairs of modern life and in spite of 
specialization this becomes an increasingly 
difficult task. Careful preparation of cases is 
essential but in addition to knowledge of the 
law he must have the mental power that en- 
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ables him to apply his knowledge. ‘ No 
place in life,” he says, “‘ calls for a more fre- 
quent manifestation of that uncommon pos- 
session, common sense.”” By way of illustra- 
tion the author then gives a few examples of 
good and bad cross-examination. 

In reply to the accusation that commercial- 
ism is destroying the character of the profes- 
sion he says, ‘‘ While it must be confessed that 
the spirit of commercialism has touched the 
profession as it has touched all other kinds of 
business, yet, there is an active aggressive 
movement on the part of the members of the 
Bar to counteract its demoralizing influence 
and to make the profession an abiding place of 
men of the highest personal character.” 

In conclusion, Judge Brewer reminds us of 
our duty to the Republic, not only with refer- 
ence to our own individual conduct, but also 
the influence of our example resulting from 
the position of the lawyer in the commu- 
nity. 

LEGISLATION. ‘ Review of Legislation, 
1905,’ New York State Educational Dept., 
Albany, N. Y., 1906. 

LEGISLATION. ‘‘ An Index of Compara- 
tive Legislation,” by W. F. Dodd, American 
Political Science Review (V. i, p. 62).. 

MARITIME LAW. ‘“ Marine Insurance — 
The Sue and Labour Clause,” by H. Birch 
Sharpe, Law Quarterly Review (V. xxii, 
p- 406). An inquiry into the origin, object, 
and effect of this clause. 

MARITIME LAW. “ The Latest Chapter of 
the American Law of Prize and Capture,”’ by 
Charles O. Chauncey Binney reviews the 
decisions occasioned by the Spanish war. 


September American Law Register (V. liv, 
P. 537). 
MARITIME LAW. (Treaty). In the Sep- 


tember-October American Law Review (V. 
xl, p. 671), Frederick Cunningham writes of 
‘The Proposed Treaty on Collision,’’ which, 
as a result of international conferences at 
Brussels in 1905, is now before our govern- 
ment for executive and legislative action. 

“If adopted, the treaty on collision will make 
two important changes in our law. 

‘ First. Where both vessels of treaty mak- 
ing powers are at fault the damages will not 
be equally divided as they are now, but will 





be apportioned between the two vessels in 
proportion to the gravity of the fault of each 
vessel. 

‘“ Second. Where both vessels of treaty 
making powers are at fault, owners of cargo 
or personal effects which have been lost or 
injured, will not have, as they do now, a 
remedy against the non-carrying vessel for the 
whole of their loss; that vessel’s liability to 
them will be limited to a part of the Joss in 
proportion to the gravity of her fault; but the 
cargo owner will have, what under the Harter. 
Act he does not have now, a remedy against 
the carrying vessel for that proportion of the 
value of his cargo for which the non-carrying 
vessel is not liable. He will be reimbursed in 
full, but will have to proceed against both 
vessels in fault, instead of against the non- 
carrying ship alone.”’ 

Mr. Cunningham argues that the United 
States should join in the proposed action. 


MASTER AND SERVANT (see Torts). 


MILITARY LAW. ‘ Amenability of Mili- 
tary Persons to the Laws of the Land,”’ by 
Charles E. Smoyer in the November Michigan 
Law Review (V. 1, p. 12), reviews at length 
with many citations the rules governing the 
treatment of military persons in United 
States, state and military courts, in both civil 
and criminal matters. The doctrine that the 
illegal order of a superior, which a soldier is . 
bound to obey, is no defense even if the 
soldier is ignorant of its illegality and acts in 
perfect good faith, is severely criticised. 

MUNICIPAL CORPORATIONS (Home Rule 
Charters). Minnesota by a recently adopted 
constitutional amendment and statutes, has 
done away with the necessity of communities 
going to the legislature for city charters; each 
community is given the power to draw up its 
own. An article by Charles P. Hall in the 
Michigan Law Review for November (V. 1, 
p- 6) on ‘“‘ Constitutional and Legislative 
Limitations of the Home Rule Charter in 
Minnesota,” points out that there is a string 
attached to the power by the clause in the 
constitution allowing the legislature to pro- 
vide general laws relating to the affairs of 
cities applying equally to all cities of given 
classes, ‘‘ which shall be paramount while in 
force to the provisions relating to the same 
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matter included in the local charter herein 
provided for.” 

At present the legislature has little tendency 
to meddle with the affairs of cities having 
home rule charters, but under the above 
quoted clause it unquestionably has the power. 


PRACTICE. In an address entitled, ‘‘ The 
Quest for Error and the Doing of Justice,” 
delivered before the Minnesota State Bar Asso- 
ciation in April, 1906, printed in the Septem- 
ber-October American Law Review (V. xl, p. 
681), Hon. Charles F. Amidon declares ‘‘ The 
fundamental defect of our legal administration 
is the doctrine that, where error is found, pre- 
judice will be presumed.”’ This produces an 
endless crop of new trials and as a result great 
uncertainty, expense, and injustice. Arguing 
from English experience he seeks to have 
established in our statutes and practice this 
rule: 

‘“No judgment shall be set aside or new 
trial granted in any cause, civil or criminal, 
on the ground of misdirection of the jury or 
the improper admission or rejection of evidence, 
or for error as to any matter of pleading or 
procedure unless, in the opinion of the court 
to which the application is made, after an 
examination of the entire cause, the error 
complained of has resulted in a miscarriage of 
justice.” 


PRACTICE. ‘‘ The Causes of Popular Dis- 
satisfaction with the Administration of Jus- 
tice,’ a paper read by Roscoe Pound before 
the American Bar Association in August, and 
printed in the American Law Review (V. xl, p. 
729), says at the outset: ‘ Dissatisfaction with 
the administration of justice is as old as law. 
... But we must not be deceived by this 
innocuous and inevitable discontent with all 
law into overlooking or underrating the real 
and serious dissatisfaction with courts and 
lack of respect for law which exists in the 
United States to-day.”’ 

The paper groups the causes of dissatis- 
faction under four main heads: ‘“ (1) Causes 
for dissatisfaction with any legal system, (2) 
causes lying in the peculiarities of our Anglo- 
American legal system, (3) causes lying in our 
American judicial organization and procedure, 
and (4) causes lying in the environment of our 
judicial administration.” 





In the third head, ‘‘ we come upon the most 
efficient causes of dissatisfaction with the 
present administration of justice in America. 
For I venture to say that our system of courts 
is archaic and our procedure behind the times. 
Uncertainty, delay, and expense, and above 
all the injustice of deciding cases upon points 
of practice, which are the mere etiquette of 
justice, direct results of the organization of our 
courts and the backwardness of our procedure, 
have created a deep-seated desire to keep out 
of court, right or wrong, on the part of every 
sensible business man in the community.” 

Like other investigators Mr. Pound declares 
emphatically that ‘‘the worst feature of 
American procedure is the lavish granting of 
new trials.” 

‘““ Reviewing the several causes for dissatis- 
faction with the administration of justice 
which have been touched upon, it will have 
been observed that some inhere in all law and 
are the penalty we pay for uniformity; that 
some inhere in our political institutions and are 
the penalty we pay for local self-government 
and independence from bureaucratic control; 
that some inhere in the circumstances of an 
age of transition and are the penalty we pay for 
individual freedom of thought and universal 
education. These will take care of themselves. 
But too much of the current dissatisfaction 
has a just origin in our judicial organi- 
zation and procedure. The causes that lie 
here must be heeded. Our administration of 
justice is not decadent. It is simply behind 
the times. Political judges were known in 
England down to the last century. Lord 
Kenyon as Master of the Rolls sat in Parlia- 
ment and took as active a part in political 
squabbles in the House of Commons as our 
state judges to-day in party conventions. Dod- 
son and Fogg and Sergeant Buzzfuz wrought 
in an atmosphere of contentious procedure. 
Bentham tells us that in 1797 out of 550 pend- 
ing writs of error, 543 were shams or vexatious 
contrivances for delay. Jarndyce and Jarn- 
dyce dragged out its weary course in chan- 
cery only half a century ago. We are simply 
stationary in that period of legal history. 
With law schools that are rivaling the achieve- 
ments of Bologna and of Bourges to promote 
scientific study of the law, with active Bar 
associations in every state to revive profes- 
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sional feeling and throw off the yoke of com- 
mercialism, with the passing of the doctrine 
that politics too is a mere game to be played 
for its own sake, we may look forward con- 
fidently to deliverance from the sporting 
theory of justice; we may look forward to a 
near future when our courts will be swift and 
certain agents of justice, whose decisions will 
be acquiesced in and respected by all.” 


PRACTICE (Contracts). “‘ Splitting up 
Causes of Action on Contract,’”’ by Raymond I. 
Thurber, Bench and Bar (V. vii, p. 13). 


PARTNERSHIP. ‘ Partners may by con- 
tract displace some of the legal consequences 
of death, but not all of them. They can agree 
that the representatives of the dying partner 
shall not for a certain time be entitled to 
insist upon a liquidating sale and an account- 
ing. They can agree that immediately upon 
the grant of letters the executor may associate 
himself as a partner with the survivors, or 
they can agree that the survivors shall con- 
tinue to trade as if death had not occurred 
and that a share of the profits shall be paid 
to the executor of the dead partner. Similar 
provisions may be made in the will of a part- 
ner instead of in the articles. In the latter 
case, the testator is powerless to commit the 
survivors to any course of conduct not accept- 
able to them, but the survivors may make a 
contract with the executor upon the lines laid 
down in the will.” 

In ‘‘ The Liabilities of a Partner’s Execu- 
tor,’’ in the September-October American Law 
Register (V. liv, p. 565), George Wharton 
Pepper discusses the legal consequences of the 
taking of any of the above steps. 

PROPERTY. ‘“ Protected Life Estates: A 
Suggestion,” by W. J. Leofric Ambrose, Law 
Quarterly Review (V. xxii, p. 401). 

PROPERTY (Future Interests). Prof. Al- 
bert M. Kales has Part II of his article on 
“Future Interests in Land,’’ in the October 
Law Quarterly Review (V. xxii, p. 383). 
Part I has previously been noticed at length; 
Part II considers vested and contingent re- 
mainders, along three different lines of distinc- 
tion: (a) the modern or non-feudal, (b) the 
feudal or common-law distinction, (c) a line 
of distinction peculiar to some states, espe- 
cially Illinois; second, the significance of these 





apart from any connection with the rule against 
perpetuities; finally, which line of distinction 
between vested and contingent interests is to 
be used where the application of the rule against 
perpetuities is concerned. 

Professor Kales concludes: ‘*‘ The objection 
to the usual attempted distinction between 
vested and contingent remainders (assuming 
it to avoid the error of suggesting that it is 
fundamentally a distinction between contin- 
gent and non-contingent interests after a par- 
ticular estate of freehold) is that the language 
used bears on its face absolutely no suggestion 
of a reason for the distinction described. One 
may even read Professor Gray’s exposition, 
which appears to the writer to be one of the 
most illuminating, and yet come away with- 
out the slightest idea of the reason for making 
the distinction indicated. If the inquirer has 
any preconceived idea that he is approaching 
a distinction between contingent and non- 
contingent interests, he is at the outset warned 
that this is not so by the hint that ‘ the word 
““ vested’? had originally [that is from the 
feudal point of view] no reference to the ab 
sence of contingency.’ Then he is brought 
face to face with the following definition of a 
vested remainder: ‘ A remainder is vested in 
A, when, throughout its continuance, A or A 
and his heirs have the right to the immediate 
possession, whenever and however the preced- 
ing estates determine.’ This formula, it is 
believed, so far as appears from its face, gives 
no hint of the rationale of the distinction. The 
reader may look in vain for an explanation of 
the reason upon which it is based. It is no 
excuse to say that the definition is the result 
of feudal conceptions, for even feudal rules 
have a reason which can be understood to 
some extent to-day. It is believed that a 
greater clearness of ideas can be obtained by 
a comparatively slight shifting of the point 
of view. It should be indicated with some 
emphasis that the distinction developed under 
the feudal or common law of land, and that 
the vested remainder is the future interest 
limited by act of the settler to a stranger after 
a particular estate of freehold, which the 
feudal land law always recognized as valid, 
while the contingent remainder is precisely the 
future interest after a particular estate of free- 
hold limited by act of the settler to a stranger, 
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which the common law at first refused to rec- 
ognize and afterwards did so only upon par- 


ticular terms. The moment, then, that it is 
determined upon what principle the feudal 
system recognized the validity of one class of 
future interests and refused recognition of the 
other, you have the rational principle upon 
which the distinction between vested and con- 
tingent remainders is to be drawn. The dis- 
tinction, then, between vested and contingent 
remainders was actually set out when in Part I 
it was determined what future interests the 
common law always recognized and what ones 
it at first refused to recognize, but afterwards 
accepted upon particular terms. It has only 
remained in Part II (after distinguishing cer- 
tain modern and exceptional notions of what 
remainders are vested and what contingent) 
to point out that what we have always called 
vested and contingent remainders correspond 
exactly to these two classes of interests. This 
method of exposition has, it is believed, not 
only given the distinction an _ historically 
rational basis for existence, but has resulted 
in more clearly divorcing the distinction itself 
from questions of construction and expressing 
the distinction in terms of a formula as mathe- 
matical and certain as the rule in Shelley’s 
case or the rule against perpetuities.”’ 

PUBLIC POLICY. ‘ State Legal Aid for the 
Poor,” by J. P. Coldstream, Law Times (V. 
CXXi, p. 603). 

TORTS (Injunction). ‘‘ A Study in the Law 
of Torts,” by A. Inglis Clark Harvard Law Re- 
view (V. xx, p. 46), is a closely reasoned article 
suggested by a complicated case from which 
‘it seems that the owner of a reversionary 
interest in any land that is leased for a term 
of years to a tenant, and which is substantially 
injured by the aggregate operations of several 
persons who have acted independently of one 
another, cannot join any two or more of such 
persons as defendants in a single action for 
damages, and is therefore without a remedy 
in the nature of an action for compensation, 
if he cannot prove that an appreciable portion 
of the injury done to his land has been caused 





solely by the conduct of the single defendant | 








in any action he may bring to obtain compen- 
sation for the loss he has sustained.” 

Can the owner of the reversion in such a 
case obtain an injunction to restrain the sev- 
eral independent persons? There is much 
judicial authority for the proposition that the 
equitable remedy of injunction is always a 
concurrent remedy for a wrong actionable 
under the common law. 

“But in a jurisdiction in which the same 
tribunals take cognizance of both legal and 
equitable rights, and administer simultane- 
ously legal and equitable remedies, there does 
not seem to be any sufficient reason why a 
substantial injury to a reversionary interest 
in land should not be, regarded as a remediable 
wrong, although it may be produced by the 
simultaneous conduct of a number of persons 
in circumstances in which the separate con- 
duct of each of them is not an actionable 
invasion of any present right of the rever- 
sioner, if the separate conduct of each of the 
contributors to the injury to the reversioner’s 
interest in the land is an actionable invasion 
of a legal right of the person in immediate 
possession of it.” 


TORTS. In ‘“ Voluntary Assumption of 
Risk,’’ I, in the November Harvard Law Re- 
view (V. xx, p. 14), Francis H. Bohlen begins 
a study of that doctrine, declaring it but one 
of the expressions of the fundamental doctrine 
of the common law that volenti non fit injuria, 
due to the individualistic tendency of that law 
and its idea that each man must be left free 
to work out his own destinies. Assumption 
of risk is carefully distinguished from the re- 
lated defenses of consent and contributory 
negligence, and a beginning is made on the 
treatment of the subject in relation to the law 
of master and servant. 

TORTS (Damages). ‘‘ Delayed Telegraph 
Messages — Mental Anguish,’”” by Graham B. 
Smedley, Central Law Journal (V. xiii, p. 
340). 

WILLS. “ Exécution Testamentaire,”’ par 
Ph. Bandouin, La Revue Legale (V. xii, p. 
381). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 











CARRIERS. (Refusal to Ship Goods in Regu- 
lar Course.) Mich. — In Harrison Granite Co. v. 
Pennsylvania R. Co., 108 Northwestern Reporter, 
1081, it appeared that a monument manufacturer 
had agreed to furnish and set up a soldiers’ monu- 
ment for which an association was to pay $1500. 
A day was set for the public dedication of the 
monument, and the manufacturer was notified 
thereof and an understanding reached that the 
dedication could and would be made on such 
date. The manufacturer, a few days before the 
date for the dedication, delivered the monument 
to a railroad company for transportation to the 
point of destination via several other railroads. 
One of these carriers in carrying the monument 
rendered special services pursuant to an agree- 
ment with the association which had become 
apprehensive that the monument would not be 
delivered in time, but it appeared that this carrier 
could have delivered the monument in time by 
rendering the regular service and that the manu- 
facturer objected to the special arrangement. 
Furthermore, evidence showed that the carrier 
had knowledge of all the facts and knew that the 
rendition of the special services was unnecessary 
and would result in converting to it a large sum 
which would otherwise have been paid to the 
manufacturer. On receiving the monument, the 
association paid the carrier $1500 and the latter 
retained for its special service $700. The charge 
for regular service would have been only a frac- 
tion of this amount. The court held that these 
facts would warrant a recovery by the manu- 
facturer from the carrier of the $700, based on a 
breach of duty of the carrier and a wrongful in- 
terference with the rights of the manufacturer. 
Furthermore it was held that the fact that the 
carrier transported the property of the manu- 
facturer as it was bound to do and delivered it in 
good order did not afford a complete answer to 
the manufacturer’s claim for damages. 


This is a novel and interesting application of 
public-service law. The same principle which 
prevents the carrier from limiting his liability by 
contract — the fact that the parties do not stand on 
an equality, but the carrier already owes a duty to 
the shipper — leads to the result in this case. 





The consideration for the promise to pay extra 
compensation was the doing by the carrier of what 
he was already bound to do, and the contract was, 
therefore, void. J. H.B. 


CHATTEL MORTGAGES. (Oral Mortgage of 
Stock in Trade.) Vt.— The doctrine that one, 
who has loaned money to another with which to 
go into business and who has taken an oral chattel 
mortgage on the stock to secure the loan, may, 
as against the debtor’s creditor, take possession 
of the goods, is reiterated in Mower v. McCarthy, 
64 Atlantic Reporter, 578. This, the court says, 
has been its holding in former cases, and it finds 
no occasion to depart from it though the court in 
many of the states maintain a different doctrine. 

The court in this case lays down, inter alia, the 
following proposition: 

1. An oral chattel mortgage is good at common 
law at least between the parties to it. Of this 
there can be no serious doubt. 6 Cyc. 989. 

2. A mortgage on property to be acquired and 
having no potential existence at the time of the 
mortgage, becomes subject to the mortgage upon 
the mortgagee taking possession of it under a 
power in the mortgage. This is the general rule 
on the point. Jones, Chattel Mortgages, 4th Ed. 
§§ 160-164a. A novus actus inter veniens, such 
as will pass the legal title to the after-acquired 
property, has never been very accurately defined 
so far as the writer is aware. But taking posses- 
sion by the mortgagee by authority from the mort- 
gagor is certainly such a new act. 

3. Retention of possession by a mortgagor, 
where the mortgage is oral and unrecorded be- 
cause the recording acts of the state do not apply 
to oral chattel mortgages, does not render it in- 
valid or voidable as to creditors. Many, perhaps 
most, cases hold that retention of possession by a 
vendor is “legal fraud,” i.e., does invalidate the 
sale as to creditors and purchasers. 19 Harv. L. 
Rev. 569-70. It is obvious, however, that this 
doctrine must not be transferred to mortgages 
without a new consideration of it. On a sale the 
possession naturally passes; on a mortgage it is 
almost invariably retained by the mortgagor. 
The conflict in the authorities referred to by the 
court is not surprising. It is the old question of 
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how far creditors and purchasers shall be pro- 
tected against outstanding interests that they 
could not readily discover. It is the conflict Be- 
tween the desire to protect property interests and 
the desire to render transactions in property easy, 
i.e., to aid commerce. Since the recording acts 
cover almost all cases of this particular kind, 
concerning chattel mortgages, the question does 
not often arise. Possibly on the whole the court 
is right. Let the legislature extend the record- 
ing acts to all chattel mortgages if relief is neces- 
sary. 

4. Taking possession of goods in accordance 
with a mortgage on future-acquired goods, the 
mortgage having been made more than four 
months before the bankruptcy proceedings, but 
the possession being taken within the four months, 
is not a preference. As an original proposition 
this seems wrong. Before the taking of posses- 
sion the mortgagee, according to the Vermont law, 
has no lien which is valid, as against creditors. 
By taking possession he acquires such a lien. 
That is gaining a distinct preferment and without 
the four months. But the United States Supreme 
Court has held that such a taking of possession is 
not a preference. Thompson v. Fairbanks, 196 
U. S. 516. That makes argument useless. See 
on the whole subject a careful discussion by 
Professor Williston in 19 Harv. Law Rev. 557. 

C. B. Whittier. 


CONTRACTS. (Competition Bidding — Lowest 
Responsible Bidder.) N. J.— The Supreme Court 
oi New Jersey construing the provisions of the 
Laws of 1904, requiring a municipal board of 
education to award contracts for school supplies 
to the lowest responsible bidder, holds in the case 
of Jacobson v. Board of Education, 64 Atl. 609, 
that the board cannot arbitrarily reject certain 
bidders as not being responsible, but must give 
notice of their action to such bidder and afford 
him an opportunity to be heard. The court states 
that in the present case the evidence indicates 
that the board would have been justified upon 
proper proceedings in adjudging that the lowest 
bidders were not proper persons to have the con- 
tract, because it arouses suspicions of fraudulent 
acts on the bidder’s part in previous dealings with 
the board, but it is held that a determination 
against the responsibility of the bidder is a judicial 
matter requiring notice to him and an opportunity 
to be heard. 


CONSTITUTIONAL LAW. (Equity Jurisdic- 
tion.) N. J.—The validity of a rather novel 
statute was questioned in Mayor, etc., of Borough 
of Metuchen v. Pennsylvania Railroad Co., 64 
Atlantic, 484. By Public Laws, New Jersey, 1903, 
p. 660, § 29, it is provided that if a railroad com- 





pany shall neglect to construct and maintain 
bridges or highway crossings properly, as required 
by law, it sh ll be lawful for the governing body 
of a township or municipality to proceed by suit 
in equity to compel the specific performance im- 
posed by law, and the court shall prescribe the 
crossing to be constructed or the repairs to be 
made. This section, it was contended, was uncon- 
stitutional on the ground that the legislature has 
no power to ‘confer on the court the right and 
power to give to a municipality compulsory remedy 
by way of compelling specific performance, by a 
railroad company, of its duties as to the construc- 
tion and maintenance .of highway crossings as 
contradistinguished from its power to give it a 
preventative remedy. But the court considered 
that the question was settled in favor of the val- 
idity of the statute by Palmyra v. Pennsylvania 
Railroad Co., 63 N. J. Eq. 799, 52 Atl. 1132, and 
Eckert v. Perth, Amboy & Woodbridge Railroad 
Co., 65 N. J. Eq. 777, 57 Atl. 438, wherein a statute 
providing for compulsory proceedings to estab- 
lish gates or bars across a railway was upheld. 


CONSTITUTIONAL LAW. (Game Laws.) 
Ark. — Laws passed for the preservation and pro- 
tection of game have been recently construed in a 
number of states, the game law of Arkansas having 
been previously referred to in this department. 
One of its provisions is that it shall be unlawful 
for any person or corporation to ship or carry 
beyond the lines of the state certain kinds of game, 
and that any express company so receiving the 
same for shipment shall be guilty of a misde- 
meanor. In Wells-Fargo Express Co. v. State, 96 
S. W. 189, the express company was prosecuted 
and convicted for receiving a shipment of game 
for transportation beyond the state in packages 
marked as containing furs. The express com- 
pany had no knowledge of the fact that the pack- 
ages did not contain furs but contained game. 
The court holds, however. that this fact can be 
no defense to a prosecution under this statute, 
saying that it is competent for the legislature to 
make the receipt of game an offense irrespective of 
knowledge or intent as to the contents of the 
package. In support of this holding the court cites 
its own decision in State v. Lancaster, 36 Ark. 55, 
which was a conviction for a sale of liquor to a 
minor irrespective of ignorance of his minority, 
and also cites Judge Cooley in People v. Roby, 
52 Mich. 577, 18 N. W. 365, as follows: ‘‘ Many 
statutes which are in the nature of police regula- 
tions, as this is, impose criminal penalties irre - 
spective of any intent to violate them; the purpose 
being to require a degree of diligence for the pro- 
tection of the public which shall render violation 
impossible.’ The court also passes on the ques- 
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tion as to whether such a statute is constitutional, 
in view of the fact that the statute affects game 
killed within the state and also game killed with- 
out the state which is being shipped in. What- 
ever question may have existed as to the right of 
the state to make such a regulation has been 
answered by the police power delegated to the 
states by Congress in the Lacey Act, passed in aid 
of the states in the enforcement of their game laws 
by rendering them equally applicable to game im- 
ported within the state as to game killed within 
the state. The application of this act is discussed 
in People v. Hesterberg, 76 N. E. 1032, noted in 
our July number and cited with approval by the 
Arkansas court. 


Before the handing down of the decision in 
Re Rahrer, 140 U. S. 545, the constitutionality of 
the Lacey Act would itself have been seriously 
questioned. The Lacey Act is in all particulars, 
with the exception that it applies to game instead 
of liquor, similar to the so-called Wilson Act. 
These two acts are the only acts in which Con- 
gress has sought to remove the impediment to the 
enforcement of state laws in respect to the original 
package of bona fide commerce, created by the 
interstate commerce clause of the Constitution. 
In the case of Re Rahrer, the Supreme Court ex- 
pressly repudiated the suggestion that Congress, 
by means of the Wilson Act, was relinquishing 
any of its powers or delegating them to the states. 
On this subject, the court said: “‘ The Constitution 
does not provide that interstate commerce shall be 
free, but, by the grant of this exclusive power to 


‘regulate it, it was left free except as Congress 


might impose restraint. Therefore, it has been 
determined that the failure of Congress to exercise 
this exclusive power in any case is an expression of 
its will that the subject shall be free from restric- 
tions or impositions upon it by the several states. 
. . . Inasmuch as_ interstate commerce... is 
national in its character and must be governed by 
a uniform system, so long as Congress did not pass 
any law to regulate it specifically, or in such way 
as to allow the laws of the state to operate upon it, 
Congress thereby indicated its will that such com- 
merce should be free and untrammeled, and, 
therefore, that the laws of Iowa, referred to, were 
inoperative, in so far as they amounted to regula- 
tions of foreign or interstate commerce. It fol- 
lowed, as a corollary, that when Congress acted at 
all, the result of its action must have been to oper- 
ate as a restraint upon that perfect freedom which 
its silence insured. Congress has now spoken, 
and declared that imported liquors shall, upon 
arrival in a state, fall within the category of 
domestic articles of a similar nature. It does not 
admit of argument that Congress can neither dele- 





gate its own powers nor enlarge those of a state. 
Congress has not attempted to delegate the power 
to regulate commerce, or to exercise any power 
reserved to the states —or to adopt state laws. 
It has taken its own course and made its own reg- 
ulation, applying to these subjects of interstate 
commerce one common rule, whose uniformity is 
not affected by variations in state laws in dealing 
with such property. . . . Congress did not use 
terms of permission to the state to act, but simply 
removed an impediment to the enforcement of 
the state laws in respect to imported packages in 
their original condition, created by the absence 
of a specific utterance on its part.” : 
These cases are important, as it is by no means 
improbable that the inhibition on state action, im- 
posed by the commerce clause of the Constitution 
will, from time to time, be sought to be lifted on 
other articles, oleomargarine, cigarettes, trust- 


made articles, etc. Andrew A. Bruce. 


The court considers the question of constitu- 
tionality only with reference to the freedom of 
interstate commerce. This question, as is pointed 
out in the above note, is set at rest by act of 
Congress. 

The question of liability irrespective of knowl- 
edge is treated simply as matter of construction. 
It is a grave constitutional question whether the 
state can punish for an act the criminal character 
of which could not have been ascertained with 
the greatest care, and which if innocent could 
not have been absolutely prohibited. While there 
is no direct authority against the exercise of the 
power, the doubts expressed by the United States 
Supreme Court in 169 U. S. 613, p. 635 are in 
point. The strongest authority in favor of the 
power is Ford v. State (85 Md., 465), a case con- 
cerning possession of lottery tickets. There the 
court intimated that a nominal penalty without 
costs might be imposed if the possession were 
shown to be innocent; but the Arkansas statute 
provides for a minimum fine of one hundred 
dollars. 

In view of the fact that the penalty is imposed 
upon a common carrier who is ordinarily bound 
to carry, attention should be called to the follow- 
ing provision of the Arkansas statute, which the 
court does not mention. ‘Common carriers may 
refuse any package which they may suppose con- 
tains fish or game designed for export, and may 
cause said package to be opened or may satisfy 
themselves in any other way that said package 
does not contain game or fish.” E. F. 

CONSTITUTIONAL LAW. (Inheritance Tax.) 
Wis. — The doctrine that the right to take prop- 
erty by devise or descent is a creature of law and 
not a natural right is strongly disapproved in 
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Nunnemacher v. State, 108 Northwestern Reporter 
627, which is a case involving the Collateral Inheri- 
tance Tax Law of Wisconsin. The court holds 
that the right to take property by will is a natural 
right protected by the constitution, which cannot 
be wholly taken away or impaired by the legisla- 
ture. Judge Winslow writing the majority opinion 
says that he is fully aware that the contrary propo- 
sition has been stated by a great majority of the 
courts of this country, including the Supreme Court 
of the United States, but the unanimity with 
which it is stated is perhaps only equalled by the 
paucity of reasoning by which it is supported. He 
then takes up and criticises Magoun v. Bank, 170 
United States 283, 18 Supreme Court 594, 42 L. 
Ed. 1037; Eyre v. Jacob, 14 Grat. (Va.) 422, 73 
Am. Dec. 367, and Pullen v. Commissioners, 66 
N.C. 361. The right to inherit is traced from the 
earliest times down to the present. But though 
the court holds that the right to take property by 
descent is natural and inherent, it is, nevertheless, 
of the opinion that the principle of inheritance 
taxation may be justified under the power of rea- 
sonable regulation and taxation of transfers of 
property. Ina separate concurring opinion Judge 
Marshall waxes eloquent in his approval of the 
doctrine announced by Judge Winslow, that the 
right to inherit is a natural and inheritant one. 


The dictum on this point even of a sound lawyer 
like Judge Winslow, will hardly outweigh history 
and authority. J. H. B. 


CONSTITUTIONAL LAW. (Liberty — Dipso- 
maniacs.) Neb.— The force and effect and 
validity of a Dipsomaniac Law, now quite com- 
mon in some of our western states, comes in for 
consideration in ex parte Schwarting, 108 North- 
western Reporter, 125. The general provisions of 
the law providing for the treatment of dipso- 
maniacs in a hospital for insane, is upheld on the 
broad principle that as jurisdiction is assumed to 
take care of the property of a person who has be- 
come incompetent to care for the same by reason of 
the excessive intoxicants and narcotics, 
jurisdiction may likewise be assumed of the per- 
son of such inebriate, but a section of the law pro- 
viding that an inebriate when discharged as cured 
shall be discharged only on parole, is held uncon- 
stitutional on the ground that it violates the right 
to personal liberty. 

The court maintains that the legislature has no 
power to impose restraint on the personal liberty 
of an individual after he has been restored to 
health and to the control of his appetites. When 
he is cured he stands upon an equality with all 
other citizens, therefore he cannot be required to 
make report of his behavior to the superintendent 
of the hospital, nor can he be returned without 


use of 








further proceedings when he fails to make such 
report, or to fulfil the conditions on which he is 
discharged. 

CONSTITUTIONAL LAW. (Police Power — 
Child Labor.) Ore. — Laws regulating the hours 
of labor and the conditions under which 
labor may be performed have been passed upon 
recently in many of the states, and regulations 
as to the employment of children are a particularly 
interesting branch of this general subject. The 
Supreme Court of Oregon, in the case of State v. 
Shorey, 86 Pac. 881, upholds a provision of the 
laws of 1905 prohibiting the employment of a 
child under 16 years of age for a longer period than 
ten hours in any one day, nor more than six days 
in any week, and also provided that not less than 
thirty minutes should be allowed for meal time at 
noon, and that such time must not be included as 
part of the work hours of the day. The law was 
attacked because it was claimed to be in conflict 
with the fourteenth amendment to the federal 
constitution, and also of section 1, article 1, of the 
constitution of Oregon, which reads: ‘‘ We de- 
clare that all men when they form a social com- 
pact are equal in rights.’’ The court takes the 
position that these. two constitutional provisions 
do not limit the power of the state to interfere 
with the parental control of minors, or to regulate 
the right of a minor to contract, or of others to 
contract with him. The court affirms the doc- 
trine that it is competent for the state to forbid 
the employment of children in certain callings 
merely because it believes such prohibition to be 
for their best good, although the prohibited em- 
ployment does not involve any direct danger to 
morals, decency, or of life or limb, and points out 
that such regulation is on a different basis from 
laws prohibiting the employment of adults for 
more than a certain number of hours per week. 
These latter regulations are always founded upon 
the protection of the public health, safety, morals, 
or general welfare, and the right of an adult to 
work on such terms as may be agreed between 
him and the employer is recognized as guaranteed 
by the fourteenth amendment of the federal con- 
stitution. But in emphasizing the distinction be- 
tween adults and minors, the court says: ‘‘ They 
are not sui juris, and can only contract to a limited 
extent. They are wards of the state and subject 
to its control. As to them the state stands in the 
position of parens patrie and may exercise un- 
limited supervision and control over their con- 
tracts, occupation, and conduct, and the liberty 
and right of those who assume to deal with them. 
This is a power which inheres in the government 
for its own preservation and for the protection of 
the life, person, health, and morals of its future 
“ The and control of 


citizens.” supervision 
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minors is a subject which has always been re- 
garded as within the province of legislative 
authority, and how far it shall be exercised is a 
question of expediency and propriety which it is 
the sole province of the legislature to determine. 
The judiciary has no authority to interfere with 
the legislature’s judgment on that subject unless 
perhaps its enactments are so manifestly unrea- 
sonable and arbitrary as to be invalid on that 
account.” The additional provision of the statute 
that no child should be permitted to work before 
the hour of seven in the morning or after the hour 
of six at night is not passed upon by the court, as 
the defendant was not accused or convicted of 
violating this provision of the statute. 

This case is in accord with all of the authority 
as yet to be found upon the subject. From an 
early date, indeed, and, as far as the courts are 
concerned, from the time that the Supreme Court 
of Masaschusetts sustained, in the year 1819, an 
indictment against the inhabitants of Dedham 
for neglecting to keep and support a grammar 
school, it seems to have been universally con- 
ceded that although parental rights must, as far 
as possible, be protected, the child, both as a future 
citizen and as one who, on account of his weak- 
ness, is in need of protection, is primarily a ward 
of the state and entitled to its guidance and care. 
There are but few cases upon the subject, be- 
cause but few have cared to contest laws of the 
class in question. : 

Even in the case of Ritchie v. People, 155 IIl., 
98, 40 N. E. 454, 29 L. R. A. 79, 46 Am. St. Rep. 
315, which is commented on elsewhere in this 
department, and in this issue, the Supreme Court 
of Illinois, which has gone farther perhaps than 
any other court in its antagonism to laws which 
have sought to regulate the contract of employ- 
ment, took care to say: ‘“‘ We do not wish to be 
understood by anything herein said that Section 3 
would be invalid if it was limited in its terms to 
females who are minors.” Andrew A. Bruce. 


CONSTITUTIONAL LAW. (Police Power — 
Hours of Labor.) Ore. — The validity of a law 
prohibiting the employment of women in factories, 
launderies, or mechanical establishments:for more 
than ten hours a day was attacked in State v. 
Muller, 85 Pacific Reporter, 855. The court con- 
cedes that the right to labor or employ labor on 
such terms and conditions as may be agreed upon 
by the interested parties is not only a liberty but 
a property right, guaranteed to every citizen by 
the 14th Amendment to the Federal Constitution 
which cannot be arbitrarily interfered with by 
the legislature, but holds that the amendment was 
not designed or intended to limit the right of the 
state under its police power to prescribe such 





reasonable regulations as might be necessary to 
promote the welfare, peace, morals, education, or 
good order of the people, and that, therefore, the °* 
hours of work in employments which are detri- 
mental to health may be regulated by legislation, 
citing in support thereof; Holden v. Hardy, 169 
U.S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780. Asa 
result, the court comes to the conclusion that the 
statute involved in the case is a reasonable exer- 
cise of the police power of the state. Further- 
more, the court calls attention to the fact that 
similar statutes have been upheld in Massachu- 
setts, Nebraska, and Washington. See Common- 
wealth v. Hamilton Mfg. Co., 120 Mass. 383; Wen- 
ham v. State, 65 Neb. 394, 91 N. W. 421, 58 L. R.A. 
825, and State v. Buchanan, 29 Wash. 602, 70 Pac. 
52, 59 L. R. A. 342, 92 Am. St. Rep. 930. The 
only case holding a contrary doctrine is that of 
Richie v. People, 155 Ill. 98, 40 N. E. 454, 29 
L. R. A. 79, 46 Am. St. Rep. 315. But though 
that case is well considered and ably presented, 
the court is nevertheless of the opinion that it is 
borne down by the weight of authority and sound 
reason. A further contention that the statute 
was invalid as being an arbitrary and unwarranted 
discrimination against persons engaged in the 
particular businesses or employments specified 
is met by the argument that nearly all legislation 
is special in the object sought to be obtained or 
in its application, and the general rule is that such 
legislation does not infringe the constitutional 
right to equal protection of the laws when all 
persons subject thereto are treated alike under 
like circumstances and conditions. In support 
thereof is cited Jn re Oberg, 21 Ore. 406, 28 Pac. 
130, 14 L. R. A. 577 and Ex parte Northup 41 
Or. 489, 69 Pac. 499. 


It was this erroneous theory as to what consti- 
tutes class legislation which largely influenced 
the court in the case of Ritchie v. People, referred 
to in the above statement as the one dissenting 
case to the doctrine announced. 

“Women,” the court said in the Ritchie case, 
“employed by manufacturers are forbidden to 
make contracts of labor longer than eight hours 
in a day, while women engaged as saleswomen, 
in stores, or as domestic servants, or as book- 
keepers, or stenographers, or typewriters, or in 
laundries, or any other occupations not embraced 
under the head of manufacturing, are at liberty to 
contract for as many hours of labor in a day as 
they choose.” 

This theory of class legislation practically re- 
quires all police laws to be omnibus in their char- 
acter. If adhered to it would put a stop to almost 
all sane police legislation. It is not supported by 
the better authority. The test in all cases should 
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be reasonableness and whether the persons 
affected are unjustly hampered in their compe- 
tition with others, not whether all other workers, 
even those in other industries not competing with 
them, are included within the law. 

See opinion in People v. Smith, 66 N. W. Rep. 
382; Lockner v. New York, 25 Sup. Ct. Rep. 539; 
Missouri, Pacific Ry. Co. v. McKay, 127 U. S. 205, 
210; Article on the True Criteria of Class Legisla- 
tion, Central Law Journal, Vol. 60, page 425. 

Andrew A. Bruce. 


CRIMINAL LAW. (Disturbance of Public 
Assembly.) Ga.— A rather ingenious contention 
was raised in Tanner v. State, 54 Southeastern 
Reporter, 914. Defendant was prosecuted for 
disturbing divine worship. By law it is provided 
that the person who shall in any manner interrupt 
or disturb a congregation or persons lawfully 
assembled for divine service, and until they are 
disbursed from such place of worship, they shall 
be guilty ot a misdemeanor. Defendant in this case 
had gone to a church sometime before the con- 
gregation arrived and sat upon the doorsteps; she 
had remained there and refused to allow anyone 
to enter, and by force and violence had kept the 
people out who had assembled for the purpose of 
divine worship. It was contended that there 
could be no violation of the statute unless the 
persons assembled having failed to enter had con- 
ducted services on the outside of the church be- 
fore dispersing. But this contention the court 
disposed of by holding that the protection of the 
law not only extended to persons engaged in 
divine service, but it begins as soon as they have 
assembled at the place of holding it and until they 
have dispersed therefrom. In support thereof the 
court cites Minter v. State, 104 Ga. 744, 30 S.E. 
989. 

CRIMINAL LAWS. (Stealing gas.) Ill. — It 
is notorious that people who are otherwise honest 
have no scruples over attempting to outwit the 
custom house officers and that beating public ser- 
vice corporations is not so serious an offense as 
‘just plain stealing.” In Illinois the occupant 
of a building lighted and heated by gas arranged 
by means of rubber hose connections to have the 
gas flow from the supply pipe around the meter 
without passing through. When the agent of 
the gas company was expected he would replace 
the meters and allow them to remain in position 
until they had been read. This plan worked 
so satisfactorily that he afterwards discarded 
the rubber pipe and took gas direct from the 
main by means of stopcocks and pipes concealed 
in the walls of the building. This proceeding 


was discovered and prosecution begun. Woods 
v. People, 78 N. E. 607. 


The Supreme Court 








of Illinois adopts previous holdings of other 
courts to the effect that gas used for illuminating 
and heating purposes may be the subject of lar- 
ceny. Commonwealth v. Shore, 4 Allen (Mass.) 
308; State v. Wellman 25 N. W. 395, and Regina 
v. White, 6 Cox C. C. 213 are cited. The conten- 
tion was made that prosecution should be brought 
not for larceny but under that section of the 
Criminal Code which makes it an offense for per- 
sons to tamper with gas meters. The section 
referred to does not undertake to punish one for 
unlawfully abstracting gas, but was passed with 
a view to protect gas, water, or electric meters 
from being tampered with or false connection 
being made, so that gas, etc., might be consumed 
or utilized without passing through or being 
registered by the meter. The contention is re- 
jected, however, and it is pointed out that one 
might be guilty of a violation of this section with- 
out obtaining any gas from the company. 

Another interesting point raised by the case is 
whether the defendant was guilty of grand lar- 
ceny, there being a dispute as to whether the 
evidence showed that the gas taken at any one 
time amounted to more than $15. The question 
was whether the amount consumed each day was 
to be construed as a separate taking, or whether 
a single offense covered the entire periods in each 
month during which the appliance for securing 
the gas was in operation. The court instructed 
the jury that if they believed that the defendant 
had been stealing gas for any number of days con- 
tinuously prior to the time of the discovery, they 
should add together the various values of gas 
stolen from day to day during this period in fix- 
ing the value of the property stolen. This in- 
struction is approved by the Supreme Court. 


CRIMINAL LAW. (Murder in Jail.) Tex. — 
The question is raised in the case of Brown v. 
State, 95 S. W. 1039, as to whether one who has 
been previously convicted and is serving a sen- 
tence in the penitentiary for a prior murder may 
be tried and convicted and sentenced to death 
for a murder committed while in the penitentiary. 
The court arbitrarily disposes of the contention by 
saying that it cannot be seriously argued. The 
court adds that no authorities were cited, and that 
it is not aware of any provision of law, statutory 
or otherwise, which would prevent the trial and 
conviction of a convict for homicide, or for any 
other offense committed while he was detained 
as a prisoner by virtue of his prior conviction. 
In spite of the fact that no authorities were sub- 
mitted, the question is not a new one, having been 
passed upon a number of times in several states, 
and, as a matter of fact, has been previously passed 
upon by the same court in the case of Colemanf{v. 
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State, 33 S. W. 1083, where the same decision is 
announced. Similar cases are People v. Majors, 
65 Cal. 138, 3 Pac. 597; Kennedy v. Howard, 74 
Ind. 87; State v. Connell, 49 Mo. 282; Ex parte 
Ryan, 10 Nev. 261; Ruffin v. Commonwealth (Va.) 
21 Grat. 790. All of these decisions sustain the 
Texas court in its holding that the second prose- 
cution is not barred by the first. 

DIVORCE. (Condonation — Recrimination.) 
Pa.— In Talley v. Talley, 64 Atlantic Reporter, 
523, it was contended that under a law providing 
that in an action for divorce for adultery if de- 
fendant shall prove plaintiff to have been guilty 
of a like offense this shall constitute a good de- 
fense; a husband who has erred and has been for- 
given by his wife cannot afterwards obtain a 
divorce from his wife because she has subsequently 
committed the same offense. The court, how- 
ever, said that no such shocking construction 
could be placed on the statute, as such a construc- 
tion would mean a license to the condoning spouse. 

EQUITY. (Injunction— Remedy at Law.) 
Mass. — A case involving some fine points of law 
is Berry v. Friedman, 78 Northeastern Reporter, 
305. Plaintiff therein had rented a piano to a 
tenant of defendant. By reason of the dimen- 
sions of the piano, the tenant was unable to move 
it into her apartments except by enlarging a win- 
dow which opened into it. Defendant allowed 
this to be done, and promised his tenant that she 
might remove the piano in the same way when- 
ever that should be necessary. 

The lease on the piano having expired, plaintiff 
endeavored to remove it, but defendant while in- 
sisting that the plaintiff must remove it, refused 
to allow this to be done in the only way practi- 
cable by refusing to allow any opening to be made 
by which it could be moved, the piano being so 
constructed that it could not be removed in sec- 
tions without destruction, or in any other way 
than that in which it was placed in defendant’s 
house. 

Plaintiff thereupon sought the aid of a court 
of equity to compel defendant to permit him to 
remove the piano in the way in which it was 
moved in. It was contended that plaintiff had 
an adequate remedy at law, but the court was of 
the opinion that plaintiff could not obtain relief 
by an action of replevin, as the officer would be 
under the same difficulty in removing the piano 
as plaintiff himself. Furthermore, plaintiff 
could not maintain conversion since defendant 
did not set up any adverse title to the piano or 
exercise any control over it, but on the other hand 
admitted plaintiff's ownership. Though defen- 
dant had made no promise to plaintiff that the 
piano could be removed in the same manner as 
it was moved in, the court was of the opinion that 
as defendant had made such promise to the lessee 





of the piano and therefore contemplated that 
the piano should be removed by enlarging the 
opening of the window, plaintiff was entitled to a 
decree allowing him to do so on giving sufficient 
security. 

EQUITY. (See Constitutional Law — Torts.) 

sLANDLORD AND TENANT. (Negligence.) 
The liability of a landlord to his tenant for 
injuries by reason of infection of a contagious 
disease on account of the premises having 
previously been occupied by a tenant having a 
contagious disease is discussed in Finney v. Steele, 
41 Southern Reporter, 976. In this case, how- 
ever, it was shown that the landlord had intrusted 
the disinfection of the house to an experienced 
physician and a trained, experienced, and com- 
petent nurse; and while there was testimony by 
other experts, giving it as their opinion that there 
were better means of disinfection than those that 
were used, yet as there was no testimony ques- 
tioning the experience or competency of the phy- 
sician and nurse to whom the work of disinfection 
was committed, the court was of the opinion that 
the landlord was not liable. 

MUNICIPAL CORPORATIONS. (Change of 
Grade — Compensation.) Ala. — In Town of New 
Decatur v. Scharfenberg, 41 Southern Reporter, 
1024, the Supreme Court of Alabama reaffirms the 
doctrine that under the Constitutional guarantee 
a municipal corporation cannot take or injure 
private property in the exercise of its power to 
improve its highways without first making com- 
pensation, and that the right to injunctive relief 
in such a case exists without reference to the sol- 
vency or insolvency of the municipality and re- 
gardless of the consideration that the property 
owner might recover full compensatory damages 
in an action of law. Furthermore, the court lays 
down the doctrine that where no compensation 
has been made to a property owner for injury to 
his property, by reason of a change of grade in a 
street, such property owner may require the city 
to restore the street to its former condition, as 
well as to enjoin further acts of damages. 

MUNICIPAL CORPORATIONS. (See Contracts.) 

NEGLIGENCE. (Master and Servant.) N.Y. 
Sup. App. Div.— In Creswell v. United States 
Shirt & Collar Company, roo N. Y. Supp. 497, it 
was held that an employer was not liable for an 
injury to an employee caused by a lever on a print- 
ing press flying back and startling the employee 
operating it so that he voluntarily thrust his hand 
into some of the machinery of the press and was 
injured, as the injury could not reasonably have 
been anticipated in the exercise of ordinary care 
and prudence, since the press had been used for 
about nine years and no accident therewith had 
ever occurred, and the lever never flew back prior 
to the accident. ‘‘ Failure to guard against 
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that which has never occurred and which is very 
unlikely to occur and which does not naturally 
suggest itself to prudent men as something which 
should be guarded against is not negligence,” the 
court said. 

NEGLIGENCE. (Municipal Corporation.) Ia. — 
In Wheeler v. City of Fort Dodge, 108 North- 
western Reporter, 1057, the court holds that the 
stretching of a wire from the roof of a building 
downward and outward across a street and ending 
at a pole to which it is fastened, though stretched 
pursuant to the consent of the municipality and 
though through most of its course it is high above 
the heads of people using the walks and carriage- 
ways, is a nuisance, because an obstruction of the 
street, the right of the public to the street extend- 
ing indefinitely upward. In this case the wire had 
been stretched for the purpose of an acrobatic 
performance and a pedestrian walking along the 
street was injured by the performer on the wire 
falling and striking such pedestrian. The city 
was held liable for the injury. 

NEGLIGENCE. (See Landlord and Tenant.) 

PROPERTY. (Adverse Possession.) Tex. — 
The Texas statutes state adverse possession to be 
an actual and visible appropriation of the land, 
commenced and continued under a claim of right 
inconsistent with and hostile to the claim of an- 
other. In the case of Link v. Bland, 95 S.W. rrro. 
Bland settled or squatted upon 160 acres of land 
which he testified he knew belonged to the Texas 
& New Orleans R. Co. He further states that it 
was his intention to hold the land in hostility to 
the owner and every one else, and admitted that he 
had no title to the land, that he had never bought it 
or inherited it, nor had anybody ever given it to 
him. Knowing that he had no title, he took 
possession, claiming and intending to claim the 
land by virtue of his possession, and he continued 
to occupy it as his home under such claim based 
upon his possession alone for ten years. The court 
upholds the defendant’s contention that he is en- 
titled to the land by adverse possession in spite of 
the clause in the statute that the possession must 
be entered into under a claim of right. It is 
pointed out that the decisions of Texas, in spite of 
this statute, do not require that the entry and 
possession must be upon aclaim of ownership and 
right of possession. The court refers to the de- 
cision of the Supreme Court in Charle v. Saffold, 
13 Tex. 112, and to many other decisions follow- 
ing this leading case. Under this holding the 
court adds that appellee was a mere possessor, 
(which is it fair to interpret to mean a squatter), 
but such persons are clearly within the protection 
of the statute even where they take and hold 
possession with the intention of acquiring title, by 
limitation, to something to which they have no 
claim otherwise. 





PROPERTY. (See Constitutional Law.) 


SUNDAY LAWS. (Slot Machines.) S. C.— 
A case in which a rather novel point of law was 
raised is that of Cain v. Daly, 55 Southeastern 
Reporter 110. It was there urged that as a Sun- 
day law merely prohibited the labor of persons on 
the Sabbath, and as it was penal it could not be so 
construed as to embrace automatic machines. 
In answering this contention and holding that 
sales by automatic or slot machines were in- 
cluded within the statute, the court says that 
while no case directly in point has been found, the 
language of the statute is plain and its purpose 
is to prevent the selling and buying of goods, 
wares, and merchandise on the Lord’s Day, and 
its intention is to prevent opportunity for buying 
as well as the act of selling on Sunday. The goods 
in the slot machines are exposed to sale as effectu- 
ally as if the owner or operator were present ex- 
hibiting the goods and delivering them on receipt 
of the price, and it would in a large measure annul 
the Sunday law if such contrivances to evade it 
should be held successful. It may be, the court 
says, that the law-makers in 1691 had no concep- 
tion of such vending machines, but that cannot be 
affirmed of the law-makers in 1902 when the 
statute was re-enacted. 


TORTS. (Injunction — Boycotts). Cal. — 
Goldberg Bowen & Company v. Stablemen’s 
Union, Local No. 8760, 86 Pacific Reporter 806, 
was an action for injunction to restrain a labor 
union from damaging plaintiffs’ business by 
means of pickets. The union had placed repre- 
sentatives or pickets in front of the place of busi- 
ness of plaintiffs, carrying placards or transparen- 
cies false in fact, and bearing the words and 
figures: ‘“‘ Unfair firm; reduced wages of em- 
ployees 5ocents perday. Please don’t patronize,”’ 
and it was alleged that by means thereof the union 
had intimidated complainants’ patrons. 

The union claimed that an injunction was pro- 
hibited by an act which provided that no com- 
bination between two or more persons to do or 
procure to be done any act in contemplation or 
furtherance of any trade dispute between em- 
ployers and employees shall be deemed criminal 
nor shall those engaged therein be indictable or 
otherwise punishable for the crime of conspiracy, 
if such act committed by one person would not be 
punishable as a crime, nor shall any restraining 
order or injunction be issued with relation thereto, 
provided that nothing in the act shall be construed 
to authorize force or violence or threats thereof; 
but the court held that this act did not deprive it 
of power to restrain a boycott of plaintiffs’ business 
during a strike by means of pickets and persons 
stationed in front of its place of business, bearing 
signs and transparencies derogatory to it. 
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Pony Creek. — The recent August election 
resulted in the election of a new justice of the 
peace and constable for Pony Creek beat. 
This community has been unusually quiet the 
past season, most of the young men and big 
boys being in school at the college. Last 
Saturday night at ‘early candle-lighting ”’ 
the youth and beauty of the Creek were enter- 
tained- at the palatial residence of Mr. and 
Mrs. Boardinghouse and only those fortunate 
enough to hold tickets were admitted. 

The word was passed around among the 
“‘unfortunates,” and this class decided to 
have a “‘ carousal.”” Accordingly half a dozen 
young men got together, imbibed bust-head 
till all were fairly ‘‘ under the proper influ- 
ence,” then proceeded to the bridge on the 
Creek where they generally hold their mid- 
night ‘‘ carousals.” Their hilarity was very 
soon in evidence. Oath after oath rent the 
darkness of the midnight hour. The dignity 
of the new justice of the peace, who is a very 
short, stout man, was insulted and his right- 
eous indignation suggested that something 
must be done to restore order and preserve 
the honest valley people’s reputation against 
such disturbances. Accordingly he ‘phoned 
the new constable to come at once. When 
the constable arrived the two held a short 
consultation at which it was decided that the 
constable should go quietly to the bridge and 


arrest the offenders, while, as a precautionary © 


measure, his Honor stood square in the middle 
of the road and listened for results — it was 
too dark to see. The officer was right in the 
midst of the carousers before they were aware 
of his presence; they, presuming he was one 
of them, continued their ‘‘ grand fusillade ” 
of frightful oaths. But when the constable 
shouted: ‘‘ You are my prisoners” the con- 
fusion that followed was so bewildering that 
the officer was perfectly amazed and alone; 
for the boys had flown like a covey of birds 
when flushed by the huntsman’s dog. One 
of the big ringleaders of the flying party hap- 
pened to take the middle of the road and, in 
a twinkling, collided with his justice of the 
peaceship, when both went tumbliu.g heads, 
heels, heels and heads to the bottom of a deep 
gully. Both came out painted all over with 





a fine specimen of Pony Creek red clay. The 
big boarding student (for such the boy proved 
to be), by this time frightened ‘‘ within an 
inch of his life,’’ struck the road again as 
fleet as if no mishap had occurred. The con- 
stable, who in the meantime had procured a 
mule from the ‘“ squire’s”’ barn, a pine torch 
from the kitchen fireplace, thus doubly armed, 
gave such violent chase that young boarding 
student was soon run to earth. 

The trial was short. Boarding student 
placed himself on ‘the mercies of the. court, 
who closed the incident in the following 
opinion: ‘‘ The law must be executed; the 
judicial ermine shall not trail in mud while 
I wear it. My magisterial garments have been 
soiled and the damage is irreparable. Let the 
defendant pay a fine of fifteen dollars and 
costs, all of which may be satisfied by replac- 
ing the soiled clothes with a new tailored suit. 

‘“* Adjourn the court, Mr. Officer.” 


“ce 


Intimate. — He — That lawyer seems to be 
a very intimate friend of yours? 

She — Yes; he was best man at my divorce 
proceedings? — Yonkers Statesman. 


Coat Identified in Court. — About twenty- 
five years ago, when the Suffolk county courts 
held their sessions in the old court house in 
Court Square, the writer wandered into one 
of the courts while in session. 

There was a young man on trial for stealing 
revenue stamps. His lawyer, an elderly man, 
contended that the plaintiff could not identify 
revenue stamps, and said: 

‘‘ T remember a case tried in this court some 
thirty years ago, when a man was convicted 
for stealing an overcoat, although there were 
thousands of overcoats just like it. The man 
who owned the coat was put upon the stand 
to identify his property. The court asked 
him if he had any mark on the coat that he 
could swear to. He replied that his name 
was in it. The lawyers looked the coat over, 
but could not find a mark of any kind upon it. 

“He then said: ‘If some one will give me 
a pen-knife, I will show you my name.’ He 
cut a small slit in the lower corner of the coat. 
Taking out two peas, and, putting them in 
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the palm of his hand, he turned to the judge 
and said: ‘ Yer honer, there is my name. 
There is pay for Patrick and pay for Powers.’ ”’ 
—Boston Herald, 


Divorce Law Suggestion. — A clergyman was 
railing against divorce. ‘‘ We ought to have 
the divorce law that was enforced in ancient 
Greece,’”’ he said. ‘‘ If that old Greek clause 
was tacked to every separation, I am per- 
suaded that divorces would fall off sixty to 
seventy per cent. 

“This law was that, when a man got a 
divorce, he could not under any circumstances 
marry another woman younger than his ex- 
wife. 

** An innocent law, a brief law — not much 
to look at— but how many divorce suits 
would be nipped in the bud if all husbands 
knew that after the separation they could not 
marry younger women than the wives they 
had cast off? ’’ — Philadelphia Bulletin. 


The Perils of Marriage. — ‘‘ Worried ”’ writes 
in the Birmingham Post (Monday):— ‘I 
married a widow, who had a grownup daugh- 
ter. My father visited our house very often, 


fell in love with my step-daughter, and mar- 
ried her; so my father became my son-in-law 
and my step-daughter my mother, because 


she was my father’s wife. Some time after 
my wife had a son. He was my father’s 
brother-in-law and my uncle, for he was the 
brother of my step-mother. My father’s wife 
—t.e., my step-daughter — had also a son. 
He was, of course, my brother, and also my 
grandchild, for he was the son of my daughter. 
My wife was my grandmother, because she 
was my father’s wife’s (that is, my mother’s) 
mother. So I am at the same time the hus- 
band and grandchild of my wife, and as the 
husband of a person’s grandmother is his 
grandfather, it seems that I have become my 
own grandfather.” 


Next!— The late Ex-Governor Robinson 
used to tell a story in which he acknowledged 
that the only witness who ever made him 
throw up his hands and leave the court room 
was a green Irishman. 

Mr. Robinson, at the time, was counsel for 
one of the big railroads. A section hand had 
been killed by an express train and his widow 
was suing for damages. The railroad had a 





good case, but Mr. Robinson made the mistake 
of trying to turn the main witness inside out. 

The witness, in his quaint way, had given a 
graphic description of the fatality, occasion- 
ally shedding tears and calling on the saints. 
Among other things he swore positively the 
locomotive whistle was not sounded until after 
the whole train had passed over his departed 
friend. Then Mr. Robinson thought he had him. 

‘* See here, Mr. McGinnis,”’ said Mr. Robin- 
son, ‘‘ you admit that the whistle blew.”’ 

** Yes, sor, it blew, sor.” 

“Now, if that whistle sounded in time to 
give Michael warning, the fact would be in 
favor of the company, wouldn’t it?” 

“Yes, sor, and Mike would be tcstifying 
here this day.” The jury giggled. 

“Never mind that. You were Mike’s 
friend, and you would like to help his widow, 
but just tell me now what earthly purpose 
there could be for the engineer to blow that 
whistle after Mike had been struck? ”’ 

““T presume that the whistle wor for the 
nixt man on the thrack, sor.” 

Mr. Robinson retired, and the widow got 
all she asked for. — Boston Herald. 


Items of Needed Legislation. — For instance, 
there ought to be a law prohibiting the crush- 
ing of mint in the compilation of a julep. 

There ought to be a law forbidding the use 
of the doggerel known as “ baby ”’ talk, or 
‘“ go0-goo’”’ talk, to infants, on the ground 
that it retards the progress of young Ameri- 
cans in the mastery of real English. 

It ought to be declared a felony for anyone 
at the theater to tell his companion ‘“‘ what’s 
coming next.” 

A law should declare it perfectly proper for 
a clergyman to say something besides 
‘“‘ Fudge ’’’ when he hits at a golf ball and 
plows up a ton of earth. 

It should be illegal for a preacher to reiter- 
ate his text more than fifty times in the course 
of one sermon, or to go higher than the “‘ thir- 
tiethly ’’ in his enumeration of points to be 
made. 

It should be against the law for any group 
of women to discuss the servant problem more 
than one hour at a time without a change of 
subject, unless they first obtain a written 
permission of the President of the United 
States. — Loutsville Courier-Journal. 








